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Buchanan, ¥ Tennant, Douglas
County,
Dechilad January 23, 1013
5 A puchanan, appellant, v,
m,.gbe tennant, respondent.  Ap-
from tho circult court for Doug-
The Hon. J. W. Hamil

niy.
2 hlf;::lg“ Argued and submitted
= 10, 1912, J. A, Buchanan (and

Albert Abraham, on brief) for ap-
pellast A N. Orcutt (Fullsrton &
pretitt, o0 brief) for respondent,
WeBride, 1. Affirmed.

i June, 1906, olainUff entered
ko & written contraot with defen-
jaat to clear her title to certain land
i Douglas couny from a cloud cast

it by enles thereof madé by the
wutny for delinguent. taxes, It was
greed thereby that If plaintift falled

s dlear the title he should receive
wthlng for his services, but if he
gechéde), by sult or otherwise, de-
ypdant was to make him & warranty
fed to an undivided one-half Inter-
@l In the Jund,
therenfter plalntill  Legan  a suit
gr speclfic performance of defen-
dutn contraet  to convey the one-
wll tnterest, nlleg'ag that he began
3 ault 'to remove the clond and that
w fad performed  his part of tha
sgreeent; and that defendant had
oiglned thereby & good title but had
wiuned to convey to him  the half-
ftoreet.  Defendant answerad, ad-
witting substantially the contract but

..“t.t.t.t.¢.‘

illeging that upon ifs execiition she
diracted plaintiff t~ take the neces-
sary steps o have the cloud re-
moved; and alleged that plaintiff de-
layed taking any a-tion in the mat-
ter for several months; that in Bep-
tember, 1906, she employed her hus-
band as her agent and attornay to
taka such proceedings in the mattar
A8 were necessary to ostablisy hep
titla to the lands In question; that
In  October, 1908, she ascertalned
through him that piasintif had not
commenced any procesding or faken
any steps to eclear the title from the
alleged tax llens, which constituted
the oloud, but on the contrary had
allowed the lten for the taxes of
1001, for which the property wis gold
In 1003, to proceed mo far that that
8 (ax deed had been made to J. F.
Barker and G. R. Childs, the pur-
chasesrs at the tax gale; that on ne-
count of plaintif's delay in com-
mencing proceedings, defendant can-
celled the contract and notifisd plain-
tiff not to proceed further under it:
that defendant's agent proceaded at
once (o clear the title, and contract-
ed lo purchnse the interest of Child's
and Barker to the same, the contract
to be compleied as soon as Childs, a
resldent of Califorrla, could exsoute
n deed therelo; (hat plaintifl, not-
withstanding that defendant had no-
tified him that the contract was can-
celled, and knowlng that defendant
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1 The Kind You Have

For Infants and Children.

Always Bought

Bears the
Signature
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For Over
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ure to please

S

1 B wholesome beverage.
| § Iways an
: and delightful drink,
t b
| B I-ends strength
i B wearied physique.
| Eﬁects a soothing cure for the
r 1 nervous flls of Jife.
B Makes life more pleasant and
) cheers the heavy heart.
o}
1 B rings good
d B who partake in moderation.
’ Enllvens the spirit of the down-
' : cast and disheartened.
L ]
A B Endows existence with hopes
$ and aspirationg
' Rsstorss ma
% strengtl and activity.

i

‘-t i a0 it i Eaaas

the llovars of a
invigorating, pure

to the weak and

‘commenco sald suft; that wald mat-

of §$42 in redemption of
propérty from sale hereof for taxes.”

made the
Inw:

contract with the
within the power of the defendnnt to
settle sald controversy in relation to
which plaintiff had been retalned as
attorney.

settlement made in good faith with-
out the intent of defranding plain-
tiff, plaintiff |8 not entitled to & de-
cee of specific performance as for a
contract the
been performed on his part.

ghould be dismissed with cosis to
defendant.”

favor of defendant dismissing the
sult and plaintif appeals to this
court,

afrmed the decree and fMndings of
the clreuit court. The decree la as
follows: "This chuse' hiaving, on the
30th day of
duly trled, argusd and submitted to
the court upon and
the questions arlsing upon the trons
script, record and evidence, and then

>

all the sald quentlons, ns well as the
suggeations, made by counsel In thelr
argument and briefs, finda that there
Is not error ns alleged
fora ordered and adjudged
oreed by the court Lthat (he decree
of the court below In this cause ren-
deréd and entered be and the same
I, In all things, a¥irmed. And the
court havidg consldered Lhe evidetice
and the findings of fact made by the
court below In this cause, finds that

pleaded n dofense nead of the plalntitf, or some other
was champertous | nttorney, to perfect the title
and, therefore, lilegal and vold, und | premisen” (55 r. 121.)
also that iy was obtained by frandu-| Upon the rendition of this opinion
lent misrepregentations as to the Maintift procured from the county n
valus of the praperty. quit-clalm deed eompletely cloaring
All the mew matter in the answer |the title nnd again brought milt for
having been put nt fusys by reply, |epecific performance. Defendant an-
tho cause ‘was heswd und the court swered, pleading the Judgment and
mads the following findings of facts: |decres of this conrt ns a defense (o
“First: That plalntiff, after the ex-|ihe sult, and this plea belng sustalnod
ecution of the contract referred toin|the sult was dismissed. Plajntice
the pleadings  hersin, delayed the |a&ppeals,
commencement of the suit agresd by | McBride, J. Plaintitf's argun:ent
him to be brought for defendant; [ proceeds upon the theory that, if the
that  sald  delay was occasfoned |opinion rendered by the sipreme conrt
through plaloili's desire to Inform {In the former case Is to control, the
himself more particularly s to|milng of the eireult conrt must Le
plaintifi's (defendant here) (itle to reversed; Lut, it the decres rendered
sald real property forming the sub.|is to control, the rullpg below muat
lect of sald proposed suit, atand. W2 will discuss the cuse froin
Second:  That plaintif was not |that polnt of view.
negligent In the prosecution of sald| We. think the rule well settled that,
sl If the decree s amblguous in its terms,
Third: That the value of sald red] | resort may ba had to the oplnion to
property referred to In the complaint | Rscertain it meaning: 11 Van Fleet,
hereln at the tme of the sald con- | Former Adjud., sectlon 278; Legrand
tract Dbelng  entersd into betwesn |V. Rixey, 83 Va. 462; Burton v, ML,
plafotilf and defendant was approxi- | 78 Va. 470; New Orleans, ste. it. Co. v.
mately §1500, City of New Orleans, 14 Fed, 373,
Fourth: That the opinfon given by | But where the decroe Is unambigu-
plalntiff to defendant st sald time [OUs, resort will not be had to the opin-
that sald real property was of the |lon to contradiet it or to show that
probabls value of $M00 was not frau- | matters ajiparently declded were not
dulently given, nor did the plaintift | actually passed upon.
Intend to decelve of cheat defendant| The force of the estoppel realdes in
in sald matter. the judgment itself. It is not the find-
“Fitth:  That plaintiff agreed to|ing of the court nor the verdiet of
bear the expenses of sald litlgation | the juyy Which concludes the parties,
excopt $5 advance’ by defendant. bt the jndgment enbered thereon. The
Sixth: That before any sult was|reasoning of the, court In rendering a
comnfnced by plaintiff In pursusnce | judgment forms no part of the judg-
with sald contract. defendant through | ment as regerds lis conelusive affect;
her agent notifisd plaintif not to|nor are the parties bound by the re-
marks mades or opinlons expressed by
the court in declding the cause, which
do not necessurily enter Into the Judg-
ment: 28 Cye. 1218, and cases there
elted,

The former decree of this eonvt wis
conclusive of the whola lssue, and
while the opinion filed did not discusa
some phases of the ease included In
the final decres, and sesms at warl-
ance In some particnlars with the des
oroe Itself, it in binding upon this
oourt, We have frequently recniled
mandates and correctad such dlscrep-
anciea upon thelr helng called to our
attentlon, but such courée was not
pursued In this eyse, and In the ab-
gence of sich procedure or any diregt
procedure to set aside the decree for
mistake, It was binding upon the court
below and is also biuding npon this
court. In any event the opinlon ren-
dered by this court held that plaintirf
hnd not performed his part of the
agresment at the time of the bringing
of his first action, and it does not
stand to reason that, several years
lator and after that sult had been dis-
missed and he hnd heen discharged
by defendant, he could, without & new
arrangement with her, act as her attor-
ney and complete the performance of
his econtract. The contract to olear
plaintift's title was entered Into In
June, 1808, and on January 4, 1910,
this notion wan commenced. As no
time was lxed for performance of the
contriaet, the law Implied & stipulation
that It should be performed within a
repsonable time. A delay of iree
years and & hall, unoxplained; s prima
facle unreasonable, and while the
plndntltf may have an aetion on quan-
tum merult for the value of his ser-
vices, or for damages for his discharge,
It would seem that even had the decree
followed the opinion he would have
had no case for sbecifio performanca.

The decree of the olroult coirt is
affirmed.

that the agreemant to the

ter wna In process of settlament,

“Seventh: That sald controversy
was settled without suit by payment
by defendant of $100 anfl by plaintify
sald  real

Based upon these faocts, the ocourt
following conclusions of

“First. That after making the sald
plaintiff It was

"Second. That in the event of such

terms of which have

“Third, That the complaint herein

Thereupon a decree was sntered in

Upon the hearing here the coirrt

November, 1909, been
concerning all

resorved for [urther consideration,
nd the court having duly consldered

It e there-
nrd de-

City of Newherg v. Klenle, Yamhill
County.
Decided January 33, 1912,
The City of Newberg, a munleipal
|corporation, appellant, v. HEdward J,
Klanle, respondent. Appeal from
Yamhill county. The Hon. Willlam
Galloway, Judge, Argued and sub-
mitted December 81, 1011, 8§ B,
Huston (and Clarence Butt, on brief)
for appollant. MeCain & Vinton
(and ¥. W. Fenton, on brief) for re-
spondent. Eakin, C, J. Reveraod,
Eakin, C. J. The City of Newberg
by thie proceeding soeks (o enjoln

the sald fndings of fact made by
the court below in this cause; fnds
that the sald Andings are correct, and
are sustained by the evidence, and
that the cneluslons of law are cor-
rectly dedueed In Y8 oconclusions of
Inw therefrom, It {8 ordersd by the
cotrt that the fAndings of fact and
ponclusions of law wade and found
jn the court helow in this cause bhe
adoptsd and found In this court us|
such. And based therson, and upon

|

fellowship to all

nto fulness of
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the whale record In this cause, it s
further ordered, adjudged and de-
erond that the suit of the appellant
herein he and It 18  dismissed, and
that ihe rospondent recover o snd
from the appellant her coita and dis-
bursements In the court below, to
b thers taxed.”

The opinlon filed In the cause dla-
eussed bul one feature of the cnse,
gamely, whether plalotit  had' per-
tormed his poniract ‘o clear the title,
and 1t was thereln held that by oer-
win tax sales, priok to those made
to Barker and Childe, the county had
|poquired a Hen, which had Fipened
inte a title, to the land In contro-
yaray, and that payment, by
mu!fulﬂ. to the county of aneh taxen
and penalties, and the asslgnment by
the county to defendant of the tax
cartificaten executod ta It by the sher-
i, did no operate lo revert the ttle
ln defendnnt and that plaintdff and
dofetidant were both Wrong in as-
suming that the titlo wis clear, and
that consequently plaintiffs  conten-
tion, that he had procured defendant

dofendant from extending Into e
street a bullding he s erectirg on
block 12 of REverests'  Additon Lo
Newberg, and the dispute s as to
thé Toombion of the northwest Mng of
the sireet mow called “Daylon Ave-
nue,” formerly known as the “Day«
ton-Portland road,” whieh we will
hereafter refer to an the romd. Jt
wan travelled as a road long prier to
1866, posslng spproximately north
47 degroes, 10 minutes eaut dingonal-
ly nerss the northwest. corner of the
Rogers' Donatten [and Claim, which
In mow within the city of Newberg.
In March, 1866, David  Evarest purs
chased from the helrs of Rogers 17
aeren In the northwest corner of the
claim, Including that part of the
olalm northwest of the road. Untll
purchased by Evereat, and for u few
yoarn thereafier, this portlon of the
Rogers” donation  claim.  evidently
woh not enclosed. Richard Hverset,
A son of David Everest, aays that
about three years aftor hiw futher
traded for the 17-acre tract, he
fenced it, mamely, about the year

the

and alleyz, The notes of the survor
of the pintting, If mny, are rot in
evidence end there 1s notk'ng on ihe
plat to indfentes the location af the
southeast line of the plattad grennd,
All the blocks bordaring on the road
are fraclional Ublocks and thelr dl-
mensions cannot be determined from
the piat, but the southeast line of
the blocks are indleated thereon by
heavy black lines adjacent to the
road. The tracing of the survey of
the 17-acré tract, given in avidencs
by Herring, as taken from the dead,
disclosen that It ineluded n portion
of the road ns now recognized, name-
ly, about 16 fest.. If the blocks and
lots wers staked on the ground when
the addition was platted, It was not
shown In the evidence, nor has thers
been any attempt to locate the cor-
ners or lines of the hlocks bordering
on the road. If Evarest owned to
the center of the roand at the time he
platted the ground, we would be
Justified, from the faocts nppearing,
In bolding that he dedicated to the
publiec 8o much of the road s 15 In-
cluded in Wa tract, but as we have
before us no dats as o thesp facts
or the location of the rond with ref-
erence to the plat, It doeg not aid
n8 in determining the loeation of the
fond or rather Its northwest boun-
dary.

It apopars {hat the county made
somo effort In April, 1871, to lay out
and ostabllsh the road as o county
road under the statute but It e prac-
tcally conceded that what was dons
in that matter was Insufclont toes-
tabllsh a road, and the record does
oot ald plaintiff’s case oher than it
operates as color of Utle in the use
of the ropd thereafter. It 16 to be
hoted that the bullding of the fenee
was  approximately at the tme of
this attempt by the county to lay out
the rond and the uss by the publie
will be presumed to extend to the
{enco,

It 1s snld in Washington Borough
v. Stelner, 36 Pa. Sup, CL 392, that
"Whera the right to a public high-
way I8 sequired by adverss user, an
Important  element In  determining
the width thereof 18 the recognition
of the limits of the way by the own-
ors whose lands front thereon, an In-
dieated by the monuments and fences
which they themselvea place upon
the ground, and the lines which they
fix for the shme In making convey-
nanced of their property.”

In Kruger v. LeBlane, 70 Mich. 79,
It is sald: “Highwoys by user are
bused upon the Implied dedication by
the owner of the land; and, where
thers Is nothing to Indlcats a con-
trary intentlon, the presumption Is
that the owner Intended to dedlioate
the land to the full Jegal width:
Bumpus v, Millar, 4 Mich. 1650, But
where the owher has placed fences
of other means, during the time the
statute s running, within the statu.
tory width, It Indioates an Intentlon
not, to dedicate to the full width, and
the public 18 only entitled to clalm
tho part which It bas been pormit
ted to use." Bee also Bump v. Mil-
ler, 4 Mich. 169,

It 18 conceded by defendant that
thin road was a lesal county road
nnd 18 now a clty otrool by user, and
he only questions ity locatlon or the
location of s northwest boundary,
Those statements ellminate all the
questions Inyolyed sxcopt the loes-
tlom. of the boundary of the road as
nequirad by user, Adverss pounes-
slon of the ground cannot ald defen-
dant unlesy his possesslon continusd
for 10 years prior to the 35th day of
May, 18956, when the state amnd coun-
ty were exempted from the opera-
tion of the statute of limitations, and
defendant makeh no  contention of
#uch possession axcept by virtue of
the orginal fence bullt in 1871 by
Everest, and plaintff seems (o admit
that the loeatlon of that foncs (8 the
northwest boundary of the road, and
is the true boundary of the road, und
wo will attempt to ascertaln the orf-
winal location of the fence, referred
fo aa & “rall worm fence.”

AL the tme of the trinl there was
none of the [fence remaining and
plaintift seolcs to establish its origl-
ol locatlon by persony who were

familiar with 1. Many witnesses

Mentify an apple tres as having
stood wiithin the weens o the fonos

an the ground that s now' a part of
defendant's lot, the stump of which
i now Intact and within defendant's
bullding. A great deal of the testl-
mony for both parties centersd
around this tree. They also (deatify
0 haw ‘Lres, wileh In sl standing on
blovk 12 and near defendant's lot,
farther southwest, oe having stood In
the fence line. Thers are many oth-
Br irees that are Wentified as elthor
having wtood In the fence lne or
very near IL—most of them wutlll fur-
ther southwest, whieh are all very
porsualilve as to the locatlon of the
fance, The apple tree mentioned n
the most Important as It I within
derendant’s lot and If |dentified de-
tormines the line at the Immedlate
point In controversy,

Wilson's testimony Is to the effect
that he ltved there abput 21 years
and used to get upon the femce and

a clear title, wus not sustalned, the|jg71, which, so far a8 appears, was
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Clearance
Sale

Have you taken advanlage ofthis

sitles whils prices are so low. It
you have not, come on this last

is reduced.

Comforts

Malsh Laminated down comforts,
long fibered ocotton that ls gusr-
anteed not to wad, & very light
and warm comfort. Full double
bed slze.

ednesday Sp’l $2.80
Blankets

Cotton blankets in  white; groy
-l tan, eleven-guarter alwe.

Special Tde
Gowns

Outing flannel gowns, high and
Dutch neck, neatly trimmed—fall
rangs of colors and slzes to ne-
lect from,

l!:m G. Shipley Compa'?!
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[S] 145-147 North Liberty Street. [S
MERUHANDISE Botween State and Court PRICES

Mall Carrlers Wil ¥ly.
This 1s an age of groat discoverios,
| h )
Progress rides on tho alr. Soon wo'Jorsigned administrator of the
way seo Uncle Bam's mall carriors  thte “:( .tll::mﬂsl ml ﬂl::lth
flylng In all directions, trangporting ceased, o account
mall, People take n wonderful Inur-l“ld omate, snd that
eourt of Marlén county,
est in the dincovery that benefits them  fyaq Wednodday, the 31st day
That's why Dr. Kiog's Now' Discovery | Junuary, 1012, at 10 o'clock a.
for Coughs, Colds and other thront|thoreof, at the county court house
Salem, O
and lung diseases s the mot, oo hearing any
populsr medicine in  Amerlos. “It'
"It cured me of a dreadful cough”
writes Mra, J. F. Davis, Btlohlerl
Cornet, Mo, “aftor doctor's treatment , "1
and all other remedies had falled.”

Administrator’s Final Notiee.

g

]

Dated this 30th

.

i

Edaall Rutherford, Dullllld.

Perry'a,

succeeded fn findlng o
The Danger of La Grippe

for bed

—_—

fs Its fatal tendency to puseumonia, To
cure your In grippe coughn take Fo- |
ley's Honey and Tar Compound, R.E.
Flsher, Washington, Kas., says: *“I
Wi troubled with a severa attack of
In grippe and nothing I used did me
any good and 1 was threatensd with
pneumonin. A friend advised me to
use Foloy's Honey and Tar Compound
and I got some at opce. 1 was re-
lleved from the very first. Hy the
time T hud taken three bottles my la
grippe was gons. 1 bellove Faley's
Honey and Tar Compound to be the
best medicine I ever used and always
keep a bottle with me” Red Crows
Pharmacy (H. Jm;‘ml.nj.

Children Ory
FOR FLETCHER'S

CASTORIA

W FRENCH FENALE
PILLS,

A Bars, Comraty Wairne P Borramenen

f. Mvuml:-:lu

M pwenn
iy Wabunded,

ioohlnf for momathin
hlphmwlmlhnmiotmw
ney Pllls, After he had taken
twa days we could see n change a
when he had taken two-thirds of
bottle he was cured, That Is n
8lx weoks ngo and he has not wet
bed since” Red Cross Pharmacy (
Jerman). 4
“Cures In Bvery Case”

Behlits hotel, Omala, Neb,,
mands Foley's Honey and Tar Co

recommended 16 to many others w

and lungn."

alne, Glve It to your children, a

ooming on,

:l:hr:.::l)lll. Red Cross Pharmaoy (
Children Ory
FOR FLETCHER'S
CASTORIA

)
Fally-

hm ‘;am“-mu.hu
.
hass Uetin ‘,"I":-.lnlhm
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sofe and Just crusty enough.
nfcenoss doesn't stop at
hoevewr,
will convinge you that you have

T

try to
home. Why
yoursell labor and mioney too
making ue your baker.

produce s good bread

sale and Iaid In o stook of neces

day while everything In thestors

Notice Is hereby given that the un-

F

8

in
rogon, o8 the time snd plaoce

| Administeator of uo’mm:tl?m‘

For coughs, colds or any bromohial
affaction, its wnequaled, Price, 50g
and $1.00. Trial bottle free at 3. C.} Onarles Durbam, Lovington, 1L, bas

wetting. “My 1 oml::r wat
the bed every night clear thro on the
weveral kinds of kidney
medicine and I was In the drug atore

e,

Mr., Jan. MeCaftory, manager of the
reson;-

pound, because It cares In evary cuse,
"I have used It myseslf and I lisve

hove since told me of Ita great cura-
tive power In dlsedses of the throat
Foley'n Honey and Tar
Compound Is a reliable family modi-

take It yourselt when you foel a cold
It chooke and cures
cougha, colds and aroup and preventa
bronehitls and  pneumonia. Refuse

You Never Suw Nicor Looking Bread
than thal baked ln our ovens Light,

the looks,
The Ntst taste you take

hopeless 1ask before you whem you

try any way?! SHave

CAPITAL BAKERY
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This §$100
Yours for s

fraction of

Wit
Trypewriter origiual price.

World's Standard] for 25, Years}

FACTORY REBUILTS
with same broud lbers! guaruntse. Why not have all your welt-
Ing wrltten logibly right?
For pArticulars und special offer address
PHRENIER TYPEWRITER €0,

382 Yambhill 8t., Portland Oregon.
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