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Pete Hagestrom, Martin Sv.anton
Ole Johnson, Oscar Mi'lbo, RuHinttt

Mldbo, Isaac Mldbo, Pete Christian-

sen, and Robert Thompson, partners,
doing business under the firm name

and style of Pete Hagestrom & Com-

pany, respondents, v. J. W. Sweeney

8. M. Blumauer and Isaac Blumauer,
partners doing business as railroad
builders and contractors, under the

Arm name and style of the J. W.

Sweeney Construction Company, ap-

pellants. Appeal from Multnomah

county. The Hon. C. I'. Gantenbeln,
judge. Argued and submitted Doc.

13, l!lll. Alexander Bernstein (Bern-

stein t Cohen, on brief) for appel-

lants. M. J. MacMahon, for respon-

dents. Eakln, C. J. Modified.

This Is an action to recover com-

pensation for work done iion a con-

tract and damages Buffered by a

breach of the contract.
Plaintiffs, on July 28, 1309. con-

tracted with defendants to build a
railroad grade between certain sta-

tions In Washington county, Oregon,

and to complete the work by June 1,

1910, for which defendants agreed io
pay plaintiffs at certain rates, ac-

cording to the estimates of the r,

for removing rock and earth
and for doing other work. According
to the estimates furnished by the en-

gineer In charge, the work done, as
alleged by plaintiffs, amounted to
$6,173.40, against which they admit
that defendants are entitled to credit
for board $1154.50; hospital fees, $50;
supplies, $389.05; cash upon the con-

tract $1738.45; tools, etc., $1531.64,
less a credit of $34.45. The total, as
suited, Is $4061.48, leaving a balance
due of $1511.94, no part of which has
been pnld, all hough demanded.

For further cause of action, plain-
tiffs allego that It is provided In tho
contract that "the order to stop and
abnndon said work shall bo mndn 'n
writing, signed by the contractor,
and shall be delivered to the station
men 30 days prior to the
dale when such order shall lake ef-

fect . When the work shall
cense at the expiration of Bald per
iod of j0 days from the giving cf
such notice the work shall he deemed
to have been finally completed, nnd
payment shall he made therefor in
the tnnnner hereinbefore provided !n
paragraph 7, and this contract shnll
he regarded as terminated and nt an
end." That on the 28tli day of Feb-
ruary, defendants orally notified
piatntirfs to ceaHe work; took pos-
session of plaintiffs' tools nnd Imple
ments; nnd closed the hoarding
house, so that plaintiff's were com-
pelled to, and did, cease work, and
left the camp; that If they had ...n
pormltted to proceed with the work
until June 1hI, they could have ac-

complished much work; that by vir-
tue of the cancellation of the con-
tract, plaintiffs were deprived of pres-
ent nnd future work, to their grout
damage In the sum of $2,000.

The answer denies every allegation
of the complaint and alllrmnllvely al-
leges the contract briefly as set out
In the complaint; that plaintiffs per-
formed work thereunder but that on
Feb. 28, lull), without cause. tiiey
abandoned the work, and that defen-
dants have paid nnd advanced to
plaintiffs on the contract the sum of

',11)1.18. lhey also set
m for damages.

up a conn- -

The reply denies the new matter of
the answer, except In certain pnril--ular-

I'pon the trial befoie a Jurv
a verdict was rendered r,r plaintiffs
In the sum or $iiS4.o:, nnd the sum
'f $1000 damages. f,,(, ,

for a new trial, nnd as a condition
of Its denial, ;,im or the damages

the verdict was, ,v pi,,!,,.
remitted, and Judgment

icnucieu accordingly. Hiith
appeal.

parties

Knkln. ('. J tvfendants assign .is
error certain rulings ,f ih,. ,.,m
the admission of mlilcuce, which Til-
ings we deem were not prejudicial
and lhey u'd not be further cousid-T'I- -

They also assign as ,,,.,.,.
instruction gh.,1 lv tne court to ,iu.
Jury us follow; "If y,. ,i;,d tmltiu
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work under the f the co -
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ed to. upon the Bround ihu th,.,o
was not any e,l,e,i, e before no Jurv
lm wht.h to ptvdlcat, ecrdk : 'or
"""' more m, lVlwt (lf
'Hie damages nilslng out ,.;

br. aeh, the ullepu'.on of ,!;.

was

spc-Ili-

be- -

'K mill tney were deprived of ,

ent and future work to their great
damages In the sun, ,lf j;,H,0
tiffs testified that they have been at
work during most f the time sincebeing discharged from the Job; thatthey have been continuously nt work
win. I. Is an admission that no s,i"l.'
damages resulted.

Plaintiffs attempt l0 prove proOls
that would have ruit lo them lr

llowtd to complete the contract, but
no proof was offered of facta

which profits could be cstlmat-- d,

such as tlie amount of rock or earth
jet to be removed, or the probable
expense of Its removal. On the con- -

trary. opinion evidence was offered

without proof of any data upon which

to base it, and, therefore, was not

competent evidence of any danger

L'ion breach of a contract, where loss

of profit Is the measure of damages,
relied upon, such probable profits
must be established by proof of da'a
from which the extent of the profit,
If any, may be computed; 4 Kncy.

Ev. B, 14, 21; 8 A. & K. E. U 621-2- ,

and note; Douglass v. Railroad Com-

pany, 51 W. Va. 52.1; Kamsek, et al.

v. Holmes Elec. P'Qt. Co., 85 Wis.

174; Lent?, et al v. Choteau, 42 Pa.

St 4.1.".; Durltee v. Mott, 8 Barb. 423.

The onlv evidence offered to prove
loss profits is by strictly proceeding in rem. In

witnesses as cases; such proced- -

opinlon as to what the profits would
have been and the offer was properly
denied. This conclusion renders it
unnecessary to consider further
plaintiffs' appeal, which related only
to the damages remitted. The ver-

dict was In favor of plaintiffs in the

a
a

authorized

sum $1184.05 and the sum For state
damages, as courts see

reduced As v. 101

found in v.

the Minn.
Is fixed and we the 5 the case the

Judgment that "A for speijfic
remit the Judgment the formance, like that foreclosure,

amount damages, namely: $."00,

following Gardner v. Kinney, Or.
117 271.

Therefore, It is ordered that If the
plnlntlffs shall, within 30 days, re-

mit the sum $500 from tho judg-
ment of the lower court, the remain-
der of the Judgment will be affirmed;
otherwise, It will be reversed and

for a new trial; defendants
to recover In this court.
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for appellants. I.. C.
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with A. J. defendants'
Intestate, whereby they agreed to fur-
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sickness to stay by him
his death; that he was 75 years

of age, hud no relation, and
was necessary for him to have
one cure for

sui'ii
agreed to execute deed pbu,,.
IIITs which was to
take hold possession

the premises, described In the
complaint, to have the proceeds
therefrom as long lllack should
live, his the

, .u,e,si miss
lllack reserving life
premises for hs

tlie premises
subject the

'hat plaintiffs
of the

died on the
1907:

reason thai
with

ter.

Mint

so;

of
and

court lead.

of debts.

formed by ,

phew in,:

" "'' "

t

it

to ;

ul.l ot

a l

ot

as
at

i..
1,1

a

(

(i,

'..

i;,,
by th,

tue

tin- nd

plaintiffs,

protection;
Io

lllack;
performed

l
;

of November,
he .,,

' '".i ,''
stilckcn paralysis

to f ,1

" 'is h
iii ,:, t

appointed
in

i

;'.
diivctin

pony
amounted

'"'": that Plaintiffs

u iin,i
1,1

I "

tni laiunp ;,

i ally i,Ti,,r.
dared owi:, :s

that, if
boon

noes
'e owner
money reehd

d.'b's

w its

the

iu
con- -

''lb
In

on

the the his

eie Ii.it

sell the

i

an

I'm. tn

p.

bat

ihe

ciiai

t'aliloniM,
unknown

esigiuit,.,!

quiring
tc:

nit h.ne ,
There

John
.i,,,.i

a

Io

interest in

of

failed

the

iu--

a

in.
is

o ,

U i.i

"'oiialil b,

' hat

lie

his
:n;

Ward

I'm,,',.

coiitin

name

cut
lo

if

d -
f the I.. ....

',1

administrator be- -
in i be lie. ,..

of

cxiienses of
l,

lie

u paid
ice by p .nlieation

. w no nu n. t
.

sen ice
'he adnuuisira.ur. who answer.

was

was
the

bun
Pay

about

wine.,.

th.M'..- -

billll

s.ieci'l-b- o

ropertx sh:,

the i, ;i.

pcisouat
iii

n

"mg alleged agreement.
thai tho premts(.s

M at the admlnist nit. ii 'a ..1..f..., j . uu
uy

be

ho

up

in;

nurrhaser. The sale ana up ioe comrsci uiw -- "

admitted In the
Upon the trial the court held that

after the sale, being no spec..

thlB

fie performance possible to the Wlebke, and I got urea running Oak-
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personam, that the court ac

piired no Jurisdiction by if

summons by publication. We cannot

assent to this view of the law. ,Be-ln-g

to a great a federal ques-

tion, the decisions the federal
courts furnish the safest guide In

cases this character. In Iloswell's
Lessee v. Otis, How. 336, 348, Mr.

Justice McLean says: "It Immater-

ial whether the proceeding
the property may be by attachment
or bill in chancery. It must be, sub-

stantially, proceeding in rem. A

bill for the execution of
contract to convey estate Is not

of disclosed th- - ordin-nuestio-

to to their but
ore is by statute, or

without personal service of

process, it is, of that
character."

To the same are Arndt v.

Griggs, 134 316; Adams v. Heck-sche- r,

Fed. 281; Single v. Scott, 55

of Fed. decisions of the
of $1000 which stat"d to the same effect Seculo-wer- e

to $500. the dam- - vlch Morton, Cal. 673; Robinson
ages are a separate item of v. Nev. 33"; Corson Shoe-th- e

verdict, nmount maker, 55 386; Burrall v. Karnes
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It must be conceded that there
be statutory for such a pro-
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Conceding, without deciding, that
the administrator's sale was an equit-
able conversion of the property, we
are not satisfied that plaintiffs have
made a case sufficient to justify n

decree under the pleadings.
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other to

atcipal

specific
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reason

said to him "He had a home at last

that he was going to give Mr.

Hawkins papers just as soon as

he got settled down. As soon as

they got things straightened aroiiuJ
he would make out the papers and
they should have the place as long an

he lived that is. they could have the
place after he was dead, as long as
they took care of him while he was
living."

Later Black told Wlebke that he

had the same agreement with Haw-

kins that he had had previously with
him.

Williams, who is a son of Mrs. Haw-

kins, testified that Black applied to
him to take care of him, and said
that if he would do so he would "make
out the papers" that day, but would
keep a life lease; that he declined but
recommended, to Black, Mr. and Mrs.
Hawkins; and that Black afterwards
told him that he was perfectly satis-
fied with them.

The proposal, as Hawkins states it,
is as follows: Black said, "If you will
take care of me properly during my
life and see that I am properly hurled.
I shall turn that property over to you.
It shall be yours. But, before we do
that I would like to know that 1

would be treated right or not, and I

would like to stop with you and see
if we get along all right or not, for
a couple of weeks. If we get along
all right, we will make the bargain
and agreement. If we don't I will pay
you what you are out, and that will
end it."

That he came the next Sunday and
stayed all night, and the next day said
it was nil right and that he was will-
ing and ready to make a bargain with
as to take care of him. This was on
September 30, 19u7. After staying with
plaintiffs for two weeks, they all
moved to Black's place and he said
io piamtiris, ".Now. this is yours. All
I want is just to be taken care of."
Hawkins further testified: "He said
he would make out writings that
would be satisfactory to both parties,
turning the property over to that

tance, or like act within a period he lif in

These

a

sue
in

which
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pat.crs"

that he would want to be sure that
he wouldn't be beat out of a living
while he did live. He simply wanted
a lil'e interest in property and
when he was dead it was mine. 'It
is yours.' he
my wife."

says.
how

Mrs. Hawkins' testimony is substan-
tially the same as that of her husband.
She testifies that when they moved
out to Blink's place he said: "This
is yours. Kvery thing here is yours.
You don't need to consult me about
nothing. All I want is care as long
as I live I feel that I will get it.

We took perfect possession of
tlie place."

In answer to a question, ou cross
examination. Mr. Hawkins testified:
"He said when we got out there and
were settled, we would come back to
town and make out the writings."
Q "He wanted to protect himself?"

"Yes. he said he would make out
the deed,'

I'he foricgoing is practically
substance of the testimony as to the
nB. cement, that Mrs
testifies that she

tn was is" ' io.
" '".oiiieiu, an, i ne answered "Yes"

It be noticed that the last answer
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ready to make the agreement. But If

this were true why did he not then,

when he near a lawyer and no-
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great dramatist portrays the foolish

ness of an old man who In his life-

time strips himself of his possessions

and depends on the gratitude of his

children for support in his declining

years. The reports are full of such

tragedies, wherein undutlful children,

finding themselves possessed of a pa

rent's means of support, forget the

obligation of filial love and gratitude
and either drive the aged donor from

them or make his life miserable with

them. To the discredit of human na

hire such Instances are so frequent

as the reverse, and if this be so with

children of the donor, much more

likely is it to be the case the

transaction is with strangers.
Black wise enough to wish to

protect himself and we do not think
the evidence shows that he ever prom-

ised or Intended to make a deed, but

that he probably did Intend, if at the
close of his life the plaintiffs had not

relaxed their efforts to make him
comfortable, to remember them by a

will and perhaps to leave them all
his property; but this Is not the case
which the plaintiffs have presented
by their pleadings.

Where specific performance of an
oral contract to convey land Is sought
to be enforced, on the ground of per-

formance by the vendee, the evidence
of the terms of the contract should be
clear and satisfactory; 36 Cyc. 689.

At common law, and In many of the
states, by statute plaintiffs would not
have been permitted, after the death
of the alleged proniiser, to testify as
to the terms of the contract, and,
while the rule has been relaxed in
this state, there are many reasons
why the testimony of interested par-

ties, under such circumstances, should
be closely scrutinized. It is so easy
for to sway even the hon-

est mind, so that it will give a dif-

ferent meaning to the language used,
or construe rather than repeat actual
conversations, that disinterested tes-

timony is highly desirable, nay, al
most indispensable, in of this
kind. Our statute requires judge,
presiding nt jury trials, to instruct
them that evidence of oral admis-
sion of a party should be viewed with
caution (Sec. 86S, L. 0. L.) and if this
is rule as to admissions of parties
living and able to explain their lan- -

meaning me and guage and meaning, with much

nnd

except

will

only

where

greater force should It apply when
evidence is directed to the alleged

declarations of one whose lips are
sealed in death, and to establish a
contract wihch the law requires to
be in writing.

The evidence of plaintiffs' posses-
sion is clear or satisfactory. It
is true that Hawkins says he went
into possession and his wife says that
they took "perfect possession of the
premises," but evidence indicates
that their possession was that of ten
ants, until a final agreement shomn

e consummated, rather than that of
persons holding as purchasers. Thev
admit that lllack said that he wanted
to retain a life es te for his own
protection, but this would be a poor
protection if plaintiffs had the posses
sion and enjoyment. The reasonable
inference which we draw
statements of these interested wit- -
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To conclude, we think plaintiffs have
made a showing sufficient to jus-
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to 15 years In the penitentiary, with
a fine of $1,000, for manslaughter,
from which Judgment he. appeals,

The Jury returned a verdict In the
following form: "We, the Jury, duly
empaneled to try the above entitled
cause find the defendant George Set- -

sor, guilty of Involuntary man-
slaughter.

(Signed) R. R. Palmer, Foreman
Counsel for defendant moved the

court to set aside the verdict and
discharge defendant, for the reason
that by return of the verdict and
the discharge of the Jury thereafter,
the defendant had been acquitted of
he crime of murder In the first de
gree, murder in the second degree,
and manslaughtr; and that the jury
was not authorized to return a ver
dict of guilty of Involuntary man
slaughter, or any other verdict ex
cept not guilty.

The defendant assigns as error the
over-ruli- of the motion and the
Judgment of sentence. He does not
ask for a new trial, and as we under-
stand the brief and oral argument of
counsel for defendant, the only ques
tlon raised for the determination of
this court is, whether or not the
judgment appealed from, is void, and
whether the defendant should be dis-

charged, for the reason that the ver-

dict of the Jury was not In legal
form under the statute of this state
and did not authorize the trial court
to pass judgment.

Our statute making provisions for
trials criminal actions as to the
verdict Is, In effect, as follows: "The
Jury may ether find a general ver-
dict, or where they are In doubt as
to the legal effect of the facts prov-
en, they may find a special verdict."
Sea 1546, L. O. L.

"A general verdict upon a plea of
guilty, Is either 'gujjty' or 'not

guilty'; which imports a conviction
or acquittal of the crime charged In
the indictment;" Sec. 1517,
L. 0. L.

"A special verdict Is one by which
the Jury finds the facts only, leav-
ing Judgment to the court. It
must present the conclusions of fact,
as established by the evidence;"

Sec. 1548. L. O. L.
"The special verdict must be re-

duced to writing by the Jury, or in
their presence, under the direction of
the court, and agreed to by them, be-

fore they are discharged. It need not
be any particular form, but Is
sufficient If it present intelligibly the
facts found by the Jury." Sec. 1549,
L. O. L.

"In all cases, the defendant may he
found guilty of any crime, the com-
mission of which Is necessarily in-

cluded in that with which he is
charged in the indictment, or of an
attempt to commit such crime."
Sec. 15.-.- L. O. L.

"When there is a verdict found, in
which it appears to the court that
the jury have mistaken the law, the
court may explain . the reason for
that opinion, and direct the jury to
reconsider their verdict: but If after
such reconsideration they find the
same verdict, it must be received."
Sec. 1554. L. 0. L.

The section of our statute which is
especially applicable in determining
whether or not a verdict is In legal
form and should be received, is ns
follows: "If the jury find a verdict
which Is neither a general nor a
special verdict, as defined Sees.
l.)47 nnd 1548, the court may, with
proper instructions as to the law, di-
rect them to reconsider it; and the
verdict cannot be received until it i,
given in some (form) from which it
can be clearly understood what is the
Intent of the jury, whether to render
a general verdict or to find the facts
specially, and to leave the Judgment

iiiB conn. luiui, h. o. L
We think it is clear from ver-

dict rendered in this case that theJury intended to, and did render ageneral verdict; therefore the only
contention Is In regard to the descrlp- -
tlnn vf ,1... I ... .no- - ior winch defen-
dant was sentenced, is manslaughter
If the adjective "Involuntary", con-
tained verdict, can be given asignification indleatne nn ov,.,,
justification, or any degree of crime

uian manslaughter, or any
crime not included In the Indictmentthen it would seem that the position
taken by the defendant's counsel iscorrect. On the other hand If theword "involuntary" does not haveany such signification, then the con-clusion must be to the contrary
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Criminal p."T;:..... 1 Blstl" New

heldhatVr 4M' 't basLbeeRn

for theautyi3irrtnnt and n"
murder, negative .Phrosecution 'or

the deAusra

the decedent; and a verdict that h
did not design or Intend the death of
the decedent, but he unlawfully killed
him while engaged In the commission
of some felony, Is proper, and

a verdict of murder In the
third degree, under Wis. Rev. Stat
Chap. 164, Sees. 2, citing; State v!

Hammond. And a conviction for In-

voluntary manslaughter in the com-
mission of an unlawful act may be
had under an Indictment charging
voluntary manslaughter; citing

v. State, 38 Ala. 213.
Where a verdict was of man-

slaughter In the second degree, no
such degree of manslaughter being
specified by the statute, a conviction
for manslaughter was sustained, tlin
words relating to the degree being
rejected as surplusaga 1 McCIaln on
Criminal Law, Sec. 392.

The verdict should be regarded
from the standpoint of the Jury's in-

tention when this can be ascertained,
If conistent with legal principles!
such effect should be given to their
findings as will most nearly conform
to their Intent, and should be con-
strued and applied reasonably in the
light of all the proceedings. ( ed.)
Am. ft Eng. Enc. of Law, 29, p. I02;i

What then Is the meaning of this
verdict of the Jury, finding; the de-

fendant guilty of Involuntary man-
slaughter? Mr. Wharton defines the
crime as follows: "Involuntary man-
slaughter Is where one doing an un-
lawful act, not felonious or tending
to great bodily harm, or doing- - a law-
ful act without proper caution or re-
quisite skill, undesignedly kills an-
other. According to the old writers
It Is where death results uninten-
tionally, so far as the defendant Is
concerned, from an unlawful act on
his part, not amounting to felony, or
from a lawful act negligently per-
formed." Wharton on
Homicide, Sec. 6.

In Words and Phrases. Vol. 4. n
3762, we find "'Involuntary' as im
plied to mansluaghter. means that
the killing was committed by acci-
dent, or without Intention to take
life;' citing United States v. Outer-bridg- e

(U. S.) 27 Fed. Cas. 390, 3D1.
We find here several definitions of

Involuntary manslaughter taken from
various opinions and different stat-
utes. Many, If not all of which are
Identical with the crime mentioned
In Sees. 1898 nnd 1902, L. O. L.

The trial court instructed the Jury
as to manslaughter, according fo the
provisions of Sees. 1897 and 1902, I,
O. L.! and In addition thereto,' In
part ns follows: "A homicide man
slaughter, even though committor! in
doing a n act lawful In Itself, If the
defendant was guilty of gross or
culpable negligence, and such necll- -
gence was the cause of the death."

Mr. .rustic Moore In discussing a
kindred question, the description of
a crime in an Indictment. In the case
of State v. Ayers, 49 Or. 67, makes
this apt illustration in regard to

a crime: "If our statute,
had delineated the commis-

sion of an offense and prescribed a
punishment as follows: 'If any per-
son shall purposely, and of deliber-
ate and premeditated malice, kill
another, such person, upon conviction
thereof, shall be punished with death'the elements of the common In w
could undoubtedly be examined to
ascertain tlie name anciently given
to the classification of such crime-- "

citing State v. Oe Wolfe, 67 Neb 3'1(93 N w. 74G). Applying this 'rule
and Illustration to the case at bar
! I wo"l(1 st""'i' proper for the Jury Intheir verdict, to designate a crime by
a well known name as defined by the
text-write- r, courts and statutes; andif such crime is included In the in- -
fhon,nt, as, We" as ln the 8tatl"1''Is clear what the Jury in- -

Zlu ; an,l,,a Judfent upon such
would not be void.
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