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_What is CASTORIA

Syrups, It is
:::talm“nel’t:er Oplum, Morphine nop ot’l’;l::.:a:;nt{:
.ndmllhn ;F age |s its Buarantes, It de-utms'; Wor
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GENUINE CASTORIA ALways
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The Ki.“qu“'f, ﬂagre A:lsgrays Bought

THE CENTAUR COMPARY, 77 Yea s

MURRAY STRECT, MEW YOHK oy,

Sure to please the lovers of a
wholesome beverage,

Always an invigorating, purs
and delightful drink,

I-ends strength to the weak and
wearied physique,

M

Brings good fellowship to all
who partake in moderation.

flects a soothing cure for the
nervous ills of life.

akes life more pleasant and
cheers the heavy heart,

En!ivens the spirit of the down-
cast and disheartened,

Endows xistence with hopes
and aspirations

Restor'es man to fulness of
strength and activity.

J
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Pianos and Organs
at Your Own Price.

We also handle the celebrated
EDISON PHONOGRAPH with
full list of Records.

We sell on easy terms and give
you the worth of your money. '
Old Pianos and Organs taken

in exchange.

Call and see us before you buy.

CHERRINGTON & PETERS
947 N. Commercial Street. Salem, Oregon

iResident Piano Tuner, best in the State.
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FANCY CAKE |
For Christmas frotn the Capital bak-|
ery I8 sure to be the cenier of attrac
tion. pot only because it looks good
but because it will tista as good as
it looks. And so it is with all our
ples, pastry amd Christmas good'.-esf-
daliclous and wholesome. Send I
sour Christmas orders early to Ipsure
fulfilment.

CAPITAL BAKERY

428 Court Street
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llhleGllN SUPREME

'rmmmuur-mmnl F. A, Turmer, Beporter of the
Supreme Court

COURT DECISIONS

United States Nathousl Bank of Vale,

v First Trust and Savisgs Bank,
Malhenr County.

Declded, December 5, 1911

United States

National Bank of

dent, v. Wirst Trust

Bank of Brogan, Oregon. a corpora-
tion, appellant. Appeal from the <lr-
cull court for Malheur county. The
Hon. Dalton Blggs. judge. Argued
And submitted at Pendleton, Nov. 2,
1911, J. W. MeCulloch, (H. C. Bast-
man, McCulloch, Boliss & Duncan on
brief) for respondent. G. W. Hayes,
(Hayes & Crandall, on brief) for ap-
peliant. Bean, J. Reversed and re-
manded.

This is an appeal by defendant,
from a judgment upon the verdict of
R juty, for 328047,

This action Is baged upon two in-
land bills of exchange for $130.47
and §160 respectiveiy, upon which
the plaintift chargen defendant as an
foceptor; the first witly the alleged
Receptance, being in the following
form:

"Brogan, Or., Nov. 29, 1010
First Trust & Savings Bank
“Pay to the order of U. 8, Natlonal
Bank, (§120.47) One Hundred and
Twenty 47-100 Dollars,
“Morrison & Son
by Tgehirgl, Cashler.

No,—

“0, K,
“11-22-10.

The second bill 18 In  the same
form except as to amount and name
of payee

The complaint alleges the eorpor-
ate existence of the plaintif and de-
fondant; the execution of the bills
I:md the delivery thereof to plaintif;
the presentment of the bills to de-
| fendant and Its due acceptance of the
same in writlng, upon the face there-
{ol, us follows: “0. K. Tachirgi, cash-
ller.” At sald tima B. 8. Tschirgl
lwas cashier of the First Trust and
Savings Bank, of Brogan, Oregon.
Plintiff, relying upon sald billa and
their acceptance by defendant, then
and there pald to the drawer, Morrl-
son & Son, the amount of the bills.
November 29, 1910, plaintiff present-
ed the bills to defendant for payment
which was refused. Two causes of
action are separately stated (n sub-
stance as above. As to the alleged
acceptance as It appears upon the
face of the bills in evidence, it I8 no-
ticed that the word "by" Is omitted
in the complaint,

Defendant by Its answaer denles
the acoeptance of the bills, or that
they were presented for acceptance,
and admits that defendant refused to
pay the same, and avers that Morrls
son & Son; at the time had no funds
deposited with defondant with which
to pay them.

The reply puts In Issue the new
matter of the answer, and avers that
at the time of the transaction, de-
fendant held certaln assignments of
accounts, and expécted to get re-

turns from certain consignments If
alfulfa seed belonging to Morrison &

Son.

Bean, J. 1t appears from the evi-
idence which in all contained In the
record, that Mr. J. P. Dunaway, at
the time the transactlon ocourred,
wis the vice president and acting
| caghisr of the plaintiff bank, at Vale,
Oregon: and Mr K L.
the eashler of the defendant bank at
Brogan, Oregon. AY the date mens
|tloned om the bills, W. 1. Morrison
lof the frm of Morrlson & Son, gave
the plalntiff the two bills in payment
lof a note, and for $160 In cash,
| Mr. J. P, Dunawsy testified that he
called Mr, Tschirgl up over the tale-
phone. & few minutes after he had
[taken the DLills of checks of Morrl-
son & Som., and told him that Mr
Morrivon had stated that he had ar-
eangad with Mr. Twachirgl to take
case of his checks, and he wanted to
I'I.nm\’ If he would do so If the checka
Mr. Tschirgl an-
would mnot”, st
Morrison wnes looking for a re-
Welser, and If the
would take
inlessy the

not

Tschivgl was

were  presented
| swered “that they
| Mr
mittance  [rom
rocelved, he
choeks,
he

care of the

Were
byt
could

money cas Reoept

After Mr. Dunaway
sion Co

raported 1o Mr

plioned {o the
Cominl in regard (o the re
Ittance, and
{ that he was informed that the re-
Uttanee had been molled; and after
Mr. Morrison talked over the
to Mr Tschirgi, Mr. Dunaway sald 1o
the Inmtler Il mark the checks O
1 and send them to Bolse

and Mr. Aschirg!

phane

for clarance,
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SGowrand's Crogm’ s O hut harméul ¢

|,vou_ta slpn bhis name on that cheok.

Vale, Oregon. a corporation, mpou—'
and Snrlnpiho sald, ‘ali right'™ On cross ex-

Teelilr- |

ummmlr—nmnor of pn b1l must be in

sald, “All right.” and ke so marked
the checks. To the question, "It waa
bt that time that Mr. Tschirgl told

Mr. Dunaway answered, “I didn't say
that, I told him what | would do and

amination, to ke question, “You
knew as s bamker, after they (the
chiecks) wera certified, that the bank
would be holden? Mr. Dunaway an-
swered, “Yes, nir, then | knew It was
customary, If the oashler wald It
would be pald, It would be pald”
The olher evidencs on the part of
plaintift tended to corroborate Mr.
Dunaway's testimony, but thers was
no other proof of any authority given
to the latter to morept the checks for
the Bank of Brogan.

At the close of plalntiff's case, de-
fendant's counsel woved the court
for a nonsuit which was denled. We
will, howover, pass this and conslder
the whole record vader See 8, Art
VII of the constitution, which among
other things, provides that “Until
otherwise provided by law, upon ap-
peal of any case to the supreme court
¢ither party may have attached tothe
bill of exceptlons the whole (estl-
mony, the instructions of the court to
the Jury, and any other matter ma-
terial to the declslon of the appeal.
IT the supreme court shall be of
opinlon, after conslderution of the all
matters thus submittad, that the
judgment of the court appealed from
wus such a8 should lave bheen ren-
dered In the case, such Jjudgment
ahall be affirmed, notwitstanding any
error committed during the trial; or
If, In any respect, the Judgment ap-
pealed from should be changed, and
the supreme court shall be of oplu-
lon that It can determine what judg-
ment should have been entered In the
court below, it shall direct such
Judgment to be entered in the same
manner -and with llke effect as de-

crees are now  entered In equity
cnses on appeal to the supreme
court.”

The svidence on behall of defendant
tended to show that E L. Tuechirgl, ua
cashler of the Brogan bank, Informed
{Dunaway that Morrison & Son had
{no funds in the Bank of Brogan;
Iﬂ:mt their account was overdrawn,
and the fArm was at that time owing
the bank on some other paper; that
his bank thersfore could not pay the
checks unlesa the funds were there;
but that they would take care of the
checks If a certaln remittance In full,
oame from Welser; that he did not
empower Mr. Dunaway to scceopt the
checks for defendant; that the checks
were not pald for want of funds on
deposit by Morrison & Son.

Numerous errors  are asslgoed,
among them the Introduction of the
checka and the testimony relating to
the making of the memorandum “0,
K. by Tschirgl, cashier,” and the in-
Aructions of the court submitting
the pame to the jury, to all of which,

exceptions were duly reserved
by defendant's cowpsel,  Glving
to the notation, 0. K. by Tachir-
gl, cashler,” on the face of the

checks, all the mennlng that way be
elalmed on  necount ithereol, we do
not think that this wemorandum pur-
poris to he signed by the Bank
Hrogan or by Tachirgl, s
AL the most It appears to be o nola-

o1

checks, which were presented for

counsel for defendant reqrested the
oourt to Instruct the Jury to return &

mand apply to a chack*

cashler. |

Introduced as to Lhe ' condition of
Morrison & Sow's  agcount st the
Bank of Brogan; and the opportunity
of the defendant bank to obiain
funds from the sale of sead and hay
whereby It would be recompensed for
the payment of Morrison & Son's

payment November 29, 1510; and as
to the srrangement olaimad to have
been mado by Morrison & Som with
the Bank of Brogan 1o honor the
checkn At the close of the evideoce,

verdict In favor of defendant.

Baction 6018, L 0. L, provides
that “A check la a bill  of exchange
drawn on & bank payable on demand.
Except as hereln otherwise provided,
the provisions of this act appleable
to & bill of exchangs payable on de-

The leglslative ennetment now In
foree In this state, provides that a
check or bill does not oparate as an
assignment of any part of the funds
to the credit of the drawer with the
bank, and the bank Iy not lable to
the holder unless and until it necepts
or cartifies to the ohack; Bec. 8088,
L. 0. L. And Sec. 6960, L. O. L.
makes a ke provielon In regard to
a bill of exchange. This rendersthe
testimony referred to lmmaterinl, In
the absence of an acceplance or cers
tUfientlon of the checks Involyed, the
defendant bank was not Hable. Thin
Is now the law In those states that
have adopted the negotlable tnatru-
ments law; (Selover on Neg. Inast.
Law, Sec. 83) and ‘n our opinion is
declaive of this feature of the cdie,
However, the complaint ulleges the
noceptance of the cohecks by defen-
dant as the baais of this setion, and
the plalntiff must proceed upom the-
ory until the end, nnd recover, If ot
all, upon thls asserted vight of re-
covery; Mescall v. Tully, 81 Ind. 96
The Toledo, 8t. Louls & Kansas Clty
Ry, Co, v. Levy, 137 Ind, 162 Whit-
ten v. Bryant, Or. (Decided Nov, 21,
1911.)

After a ciireful conslderation of all

For
We've selected only the
most -popular fan
side pleats, jabots
ﬁﬁﬁifi ﬁc s
n lace, lawn em-
broidered effects, each

put ligolil a dainty Christ«
mas X
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Xmas

urs
Sweaters .
Bed Spreads

S
Guest Towels
Umbreias
Fans

Suggestions

Muslin Underwear

4

Regular preles $8.50 to $10,00, Sp_oglnlim 3
Regular prices $12.50 to $15.00+ smi:i 150
Regular prices $17.50 to $20.00. Special $10,00
Goods Delivered to All Parts of tiil%‘

U. G. Shipley Company

m |
[S] 145-147 North Liberty Street.

MERCHANDISE Hetween Btate and Court

the mutters submitted in this caze
wa are of the opinfon that thera woa
no evidencs produced to sustaln the
allogations of the complaint or to be
submitted to the jury, and that the
elreuit court erred in not lostructing |’
the jury to return a verdlot for de-
fendant.

Therefore the Judgment of the low-
er court I8 reversed, and the cause
will be remanded with directions lo
enter a judgment of the same farce
a5 upon a verdlct, in favor of defen-
dant, In accordance with this opinicn,

Notlce of Bale of Personal Property.

Notlee Is hereby given (that on
Monday, December 18th, 1811, at the
Hour of 10 o'clock a. m, on sald date,
the store premises In the bullding ad-
jolning the Peoples Bank, on Maln
street, city of BSllverton, county of
Marion and state of Oregon, the un-
deralgned, Dbelng duly anthorized
theraunto, will sell at public auetian,
to the highest bidder for cash In hand
all the goods and chattels contalned
In sald premises and coversd by the
mortgame hoersinafter deseribed: tie
aame conalsting of "One front bar.
one back bar, one cash Ragister No.
181108, one safe, enumerated wlot
machines, one biillard and one pool

ikl oF

When at P-ort-ldﬁf;d‘. |
BOWERS

ner $1.00. Also a la
Carte service In grill, One
block from 0 Eloc-

ngton 8 £ .
people cordlally invited. to
make our house ~ thair .
headquarters, - s

F. P. WILLIAMS, formerly with Marion

table, four tables, 80 chairs, one deak
and all glass and wood partitions,

glunswars and other chattels, grip
machine No. #46, siriking mnchine No,
0400, strength machine No. 8100,
draw poker machina No. Ta 30,
wlekel machine No. 276, nlek+ ma-
ching No. 1210, qunrter maching No,
1001."

tion made by Mr. Dunaway, cashler
of the Bank of Vale, Indienting  that
Tschirgl, eashler of the Bank of Bro
gan, had approved the cheeks verbad-
ly over the teleplione, Tsehirgl, ns
such cashler, had no (mplled author-
Ity to authorlze Mr. Dunaway to ac-
cept the checks for the Bank of Bro-

record that the defendant
any officer thereof,

Mr Tachirgl,
the Bank of Hrogan,
and the genoral rule 18, that an apen
confidence Iy
posed, or who Is required to exerclss
|j|n1ulln'nt may nol intrust the per-|

#

Dunnwny

in whom trust or

| formance of bhis dutles to anothar:

Cye. 1425, Dorchester apd  Milton |
|Bank v. New England Baok, 1 Cush
1377 Emerson v. Providence Hat Man-
ufactoring company, 12 Mass. 200
Mr. Dunaway at the time of the nl-|

Ili'x-'tl accoplance of the chechs, was |
the vice prealdent and acting cauhior
of the Bank of Vule One ¢annot Iml
u party, and In the same transactlon, |
an agent of the oppodlte party, except |
with the full knowlsdge and rnnlii‘nt;
of soch prinelpal, It was Incompat)- |
ble for the cashier of tha plsintid to |
act s ngent of the defendunt (n ac-
cepting the chocks In question: Mech- |
"om on Ageney, Secs, 06, 68 Nelther
in there any evidenee in the record)|
to the effoet that the platntl ratified |
or ndopted as 1ts own, the aot of Mr
Dunsway In muking the endorseimant |
on the checks Ove negotinbie fn- |
struments law requires that the ae-|
writ- |

---Im* -; Ing and signed by the drawee: 1. O
1 preperly made. | L. Soc. G065 Thers belng no eom-
ﬁu o muuw'p-ll-ul ovidence tending to show that
e

the defendant bank sigoed an ae-|
peptance of the checks, we thiok 1t)
was error for the trial court to ad-|
mit the memorandum oo the checks

m-mcﬁmw;& 'l.l evidence.

Phone $54 FERL T, NOPLINS, Prap,, 37 Gosl oo St BewTod | W come Dow to the question of

|' vislons of a certaln chatiel morignge

|Loulse Weinhard, Mrs. Anna Wessin-
lgor, Punl Wessipger, and Honry Wag-

inur_ paecutrixes and executors of the

leatute of Henry Walnhard, dectased.
|dated the 25th day of Seplember,
1907, and recorded at page 616 In

|
|
gan, and thero In no ovidence In the |hook 11, of the morigage racords of
bank, or |sald Marjon county, Oregon, to secure|

evar ""lll(lhl'r(lll.
Tuchirgl to delegate wueh nuthority mf
cashler of |
wai {ts agent, |ble on demand,
l.ilnf" me
ree. I

Sald sule s to be made for the
| fornclosire, and pursusnt to the pro-

executed by Ambrose Brooks to Mra

cure the paymett of o ocertaln prom-
minsory In sald Instrament desoribed
for the sum of $1700 In gold coln of)
the Unplted States of America, paya-
with Intereat rn.:'1|
#ix per cenl per anoium, on‘
lileh note 3676 has been pald necount
principal, leaving a balance of $1085|
wnd Interast from date of said note;
defuult baving been made In the ;u\y-‘o
ment of the sald note, though doly
demnndei
Dated and fArst published the 11th
duy of December, 1011
ANTON KIRSCHNER
- r-Feetashrdivetsolrdl o uuv
18-5-Tt-4dly
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GOOD PlCTURESl

Just received—everything
in the Artist's Line. Also
Mouldings for Picture
Framing, and some beau-
tiful ready-made pictures

W. J. PORTERi

i

433 COURT STHEET.

New Line to Tillamook

VIA THE

AND

Pacific ,Railway & Navigation Co.

Tralns will run dally, except Bundny, ou tha following schediule:

Ly, Portland ,...... T:30 A, M
Ly. Hlllsboro ..... 60 A M
Ar. Beach Polnts ... 1:20 P. M.
Ar. Bay CUtY .viiies T4 P M
Ar. Thlgmook ......5:35 P. M
Ly, Tllamook ......7:00 A M
Ly, Bay Clty,.......5:16 A M.
Lv, Deach Polots ... 9:00 A M,
Ar, Nllishorn ...... 1:5 P M
Ar. Portiand ....... 4:10 P. M,

Through tlckets on wale st elty tickel ofee, Third nad Washing-
ton streets, or Fouth and Yawhill, to all points on the P. R & N,
Further partioulam from the glty teket agent or agent, Fourth angd
Yaumbill streets, .

JOHN M. SCOTT, 4
General Passenger Agent, Portland, Ore.
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Priced from 65c to $4.50 |

fast and lunch 50e. Din- 3




