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ure to please the lovers of a

wholesome beverage,

Iways an invigorating, pure

and delightful drink,

ends strength to the weak and

weaned physique,

fleets a soothing cure for the

nervous ills of life.

akes life more pleasant and

cheers the heavy heart.

rings good fellowship to ail

who partake in moderation.

nlivens the spirit of the down

cast and disheartened,

ndows existence with hopes

and aspirations
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estores man' to fulness ot

strength and activity,

AW

For Over

Thirty Years

mm

MM -

Pianos and Organs I

at Your Own Price.

We also handle the celebrated
EDISON PHONOGRAPH with

full list of Records.

We sell on easy terms and give

you the worth of your money.

Old Pianos and Organs taken

in exchange.

Call and see us before you buy.

CHERRINGTON & PETERS

In

Use

247 N. Commercial Street. Salem, Oregon

Resident Piano Tuner, best in the State.
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You Realize Comfort

In your Collars and Shirts when you

in ttm habit of sending them to

We "do themus to be Laundered- -

up" propertly. carefully, cleanly, and

with perfect satisfaction 10

who have to wear them, Let us have
your Laundry work for a week or

two and you will be so satisfied with

the results that you will always send

It here afterwards.

8 ALEX STEAM IAU5DBT
1M-16- 4 St liberty Strwl
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OREGON SUPREME COURT DECISIONS
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Adams and Mills t, Carey. Mallno.
muh County.

Decided November 7. 1911.
C. P. Adams and A. L. Mills, respon-

dents, t. F. V. Carey, doing business
under the firm name and style of "F.
W. Carey and Company," appellant.
Appeal from the circuit cburt for
Multnomah county. The Honorable
w . N. Gatens, judge. Argued and sub-
mitted October 10, 1911. A. B. Win-fre- e

(Teal. Minor & Wlnfree on brief)
for respondents. C. H. Carey and
Omar C. Spencer (Carey & Keer on
brief) for appellant. Bean, J. Re-
versed.

This Is an action to recover $4,500
balance due for services of the tug
"Sampson." Upon the trial there was
a verdict and Judgment of J3.36S.45
for plaintiffs, and defendant appeals.

The agreement under which the tug
"Sampson" performed towing for de-
fendant is set forth In the complaint
as follows:

"This charter party, made and con-
cluded upon In Portland, Oregon, this
2th day of September, 1906, by and
between C. F. Adams and A. L. Mills,
parties of the first part, owners of
the tug Sampson of Portland, Oregon,
now lying In the harbor of Portland,
and F. V. Carey & Company, of San
Francisco, California, parties of the
second part, wltnesseth:

"1. The said vessel Is chartered and
let by said parties of the first part
to said parties of the second part for
a period of two weeks beginning at
twelve thirty o'clock a. m. on the
morning of the 2d day of October,
1906, for use in towing to and from
the Columbia River. Coos Bay and San
Francisco, and Is to proceed at once
to Knappton, Washington, to be ready
there to tow a vessel to San Fran
cisco, California, and thereafter Is to
perform sue hduties in accordance
with the terms of this agreement as
may be required of her by the said
charterers.

"2. The parties of the second part
agree to pay and the parties of the
first part agree to receive for the use
of said vessel the sum of two hun-
dred dollars ($200.00) per day during
said period; provided, however, that
if during Baid period said parties of
the second part have no active use for
said vessel and do not make use of
hor, a rebate of fifty dollars ($r,0.00)
per day shall be allowed upon said
price during the time when she .lies
idle, no such rebate being allowed.
however, for less than a full day, the
idle time to be determined by the log
of the tug; one thousand dollars
($1000.00) on this charter party to be
paid on signing this agreement and
the balance on the expiration of the
time.

"3. That said vessel shall be tight,
staunch, strong and In every way fit-
ted and provided for use as a vessel
engaged In the ' business of towing
lumber and other ships from and to
ports on the Pacific coast before
mentioned.

"4. It Is agreed that said vessel
shall at all times during the period
of this charter be subject to the direc-
tions of the parties of the second part
and shall go and come between the
ports and places before mentioned,
and shall tow such vessels as shall
be Indicated by said second Dartv.

"5. At the end and within said pe-
riod of this charter, the said vessel
shall be returned to Portland, Oregon.

"6. All expenses of fuel, supplies,
wages of the crew, and other expenses
shall be borne by the parties of the
first part and the said parties of the
first part shall keep said vessel at
all times fully furnished and In good
condition to perform the duties as
aforesaid.

"7. All risks or damages to tows,
cargo, or docks, marine or otherwise,
not arising through the negligence of
the owners or not covered by insur-
ance on the tug chartered and for
which said first parties of said tug
would be liable, are hereby expressly
assumed that (by) the second parties,
and the first parties and the said tug
are hereby released and discharged
from any and all claims for liability
arising or to arise on account there-
of, and the second parties agree to
hold the said first parties and the
said tug harmless therefrom; pro-
vided that for any accident to the tug
the second parties shall not be liable."

The agreement was signed and
sealed on the 29th day of September,
1906.

Plaintiffs allege that pursuant
thereto, on the 2d day of October,
1906, plaintiffs delivered to defendanf
the tug "Sampson" In the required
condition, and in all "tilings performed
suh agreement on their part. Defen-
dant returned the tug December 11,
19H6.

The defendant admits the making
of the agreement, and by way of
counterclaim pleads:

1. That he lost the use of the ves-
sel for twenty-fiv- e days, owing to Im-

proper management, and the Mjor
condition of the tug.

2. That he advanced, for the pay-
ment of expenses and wages, the
amount of $131.5.',.

3. That, for the period of eleven
days, he had no use for the tug, and
as provided by the agreement, was
entitM to a rebate or $.',.',0.00.

4. That on October. 2d. the tug did
not proceed to Knappton, Washington,
where It was agreed she should go,
and that he was damaged to the ex-

tent of $300.00. demurrage on the tow
"Harkentine Northwest" then at
Knappton.

5. That by the carelessness and neg-

ligence of the plaintiffs, the tug was
made to collide with the schooner
"Louis" at Knappton, Washington, on
November 14th, and again on Novem-

ber 22d, 1906, In the harbor of San
Francisco, while the tug "Sampson"
was towing the schooner "Iuis," the
said tug was, by the negligence of the
plaintiffs, so carelessly operated that
it again fouled and collided with the
"Louis," and swung said tow against
the ' Clan Galbralth." an English ves-

sel then lying at anchor in the har
bor. That the "Louis at mat. lime
was. and now is owned and operated
hv the Simoson Lumber company, a

and charge, ana ne was renoousmie
for her safe towage and delivery at
her destination. Both the schooner

lx)tiis" and the "Clan Galbralth"
were damaged, and the Simpson Lum-

ber company was compelled to and

did pay cut on account thereof for
repa rs to the said vessels. $6769.79,
and threatened to and would have li-

beled the tug "Sampson" for that
amount and caused her arrest and
sale, thereby depriving defendant of
the use of said vessel for a long time
to his great damage. In order to
prevent the same and protect himself
on his liability to the Simpson Lum-
ber company, he was compelled to
and did, effect a compromise and set-
tlement with the aforesaid company,
In behalf of the tug "Sampson" and Its
owners, and to protect the tug and
the defendant's charter and to pay
for such damages of said schooner,
upon such settlement, paid to said
Simpson Lumber company the sum of
$2100.00.

Plaintiffs by their reply admit that
defendant did not have the use ot the
tug for seven days, while It was un-
dergoing repair, and that the log of
the tug "Sampson;1 showed that de-

fendant failed to use said tug for six
days, entitling him to a rebate of
$50 per day. They admit the $431.55
advanced for supplies and paid to the
crew, but deny the alleged damages
and deny liability for the damages.

Bean. J. Upon the trial, the court
sustained the objection of plaintiffs
to the evidence offered by defendant
as to the damages paid by defendant
to the owners of the schooner "(.ouls."
I'pon the part of plaintiffs It Is con-
tended that the contract entered Into
between the parties constituted a de-

mise of the tug "Sampson" to defen-
dant Carey, and made him the owner
pro hac vice. On the other hand the
defendant contends that the contract
was one of towage or affreightment,
and therefore the court erred in re-
jecting the evidence of the claim of
defendant for damages caused by the
negligence of plaintiffs and their em-
ployees. This la the main question in
the case, and depends upon the con
struction of the charter party. There
is nothing peculiar or technical In the
construction of this kind of contracts.
As In all other agreements the Inten-
tion of the parties is the point to be
aimed at. This should be determined
from the whole Instrument. Primar-
ily, the presumption Is against a de-

mise, and that the ownership of a ves-
sel during the period of the charter
party continues In the general owner:
and unless the intention to transfer
the possession and ownership to the
charterer Is unequivocally manifested
by the contract, the charter party will
not be treated as a lease or demise
of the ship, but will be treated as a
contract of affreightment: Grlmberg
v. Columbia Packers Assn., 47 Or,
257; 7 Am. Kng. Knc. of Law, 2d ed,
167.

In Marcardier v. Chesapeake Ins.
Co., 12 U. S. (8 Cranch) 38, a case
which Is often quoted, as to owner
ship, it Is said: "A person may be
the owner for the voyage, who, by a
contract with the general owner, hires
the ship for the voyage, and has the
exclusive possession, command and
navigation of the ship. But where
the general owner retains the posses
sion, command and navigation of the
ship, and contracts to carry a cargo
or rnegnt, tor the voyage, the charter
party Is considered as a mere af
freightment, sounding In covenant,
and the freighter Is not clothed with
the character or legal responsibility
or ownership.

In Leary v. U. S. 14 Wall. 607, the
court In discussing a similar question
used the following language:

"There is no doubt that under somo
forms of a charter party the char-
terer becomes the owner of the vessel
chartered for the voyage or service
stipulated, and consequently becomes
subject to the duties and responsibil-
ities of ownership. Whether In any
particular case Bitch result follows
must depend upon the terms of the
charter party considered In connec-
tion with the nature of the service
rendered. The question as to the char-
acter In which the charterer Is to be
treated Is, In all cases one of con
structlon. If the charter party let the
entire vessel to the charterer with a
transfer to him of Its command and
possession and consequent control
over its navigation, he will generally
be considered as owner for the voy-

age or service stipulated. Hut, on
the other band, If the charter party
let only the use of the vessel, the
owner at the same time retaining its
command and possession, and control
over H.s navigation, the charterer Is
regarded as a mere contractor for a
designated service, and the duties and
resiKinsibllltles of the owner are not
changed. All the cases agree that
entire command and possession of the
vessel, and consequent control over
Its navigation, must be surrendered
to the charterer before he can be held
as special owner for the voyage or
other service mentioned. The reten-
tion by the general owner of such
command possession, and oontrol Is
Incompatible with the existence at the
same time of such special ownership
In the charterer." See also Ross v.
Charleston. 42 S. C. 477, 20 S. K. 2S5.

In the case of ItlHsel v. Torrey, 65
Harb. 1XS, the plaintiff being the
owner of a canal boat employed the
defendants to tow the same from Al-

bany to New York. The boat used
by defendants In towing the same, did
not belong to them, but to a steam-
boat company, and was chartered by
the defendants for the season. It was
agreed that defendants were to pay
so much for the round trip for the
use thereof, and the company were to
pay the expenses of running the boat,
and were to hire and pay the men en-

gaged thereon, and the defendants
were to receive the earnings of the
boat after paying expenses. The canal
boat after being towed to New York,
was sunk In the harbor through the
negligence of the hands managing
towboaL It was held that the defen-
dants were not liable to the plaintiff
for the consequences of such negli-
gence, and that for the negligence of
those employed on the towing boat,
the owners alone were liable.

"It appears to me," said Judge.
Hough, In The Kantona, 153 Fed. Rep.

18, "that the best test of the appll
corporation, but was under his care j cablllty of the rule to any given state

of facts is to Inquire whose were the
agents who wrought the injury out of
which the controversy In hand arose.

The same Inquiry was put by
Lord Esher In 1 Q. II 258: "When Is
the captain the owner's captain?"

In clause 1 of the contract In ques-
tion, the words "chartered" and "let"
are Indicative of a demise, but this
formal part ot the contract is not
controlling: Grlmberg t. Columbia
Packers' Assn., supra; Adams v.

45 Mo. 545. It was stipulated
In this clause that the vessel was to
perform such duties la accordance
with the terms ot the agreement as
might be required of her by the char-
terer. In effect It was covenanted
that the defendant should direct where
the vessel was to go, and what she
was to do, but it does not appear that
the defendant was authorized to direct
how the service should be performed.
or how the tug should be managed,
the details or navigation being left to
the owner, who retained command and
possession ot the vessel through the
captain and crew.

Clause 6 provided that all expenses
of fuel, supplies, wages of the crew
and other expenses were to be borne
by the plaintiffs who were to keep the
vessel fully furnished, and In good
condition to perform the required du-
ties. They were at perfect liberty to
employ thoroughly skilled and com-
petent navigators for the tug at fair
compensation, or If they saw fit to
take such a chance, they might em-
ploy less skilled and competent of-

ficers and crew, for smaller wages,
to navigate the tug. From the evi
dence in the case, It also appears that
the tug "Sampson" was under the di
rect control and management of the
captain, who, from the terms of the
agreement, as well as from the evi-
dence in the case, we think was the
agent of the owners, and responsible
to them, and that the chaner party
in question did not effect a demise of
the tug, but was a mere contract of
affreightment: Grlmberg v. Columbia
Packers' Assn. 47 Or. 257 Multnomah
County v. Willamette Towing com-
pany, 49 Or. 204; The Santona, 152
Fed. Rep. 516; Marcardier v. Chesa
peake Insurance Co., supra; Adams v.
Homeyer, 4a Mo. 54:i; Ross v. Charles
ton M. & S. Trans. Co., supra.

By clause 7 of the agreement, the
parties stipulated as to risks or dam
ages to tows, and It is contended on
the part ot plaintiffs thnt the defendant
Carey thereby agreed to hold the
plaintiffs harmless from all risks or
damages to tows, cargo or docks, ma
rine or otherwise. A careful exam
ination of this part of the contract,
however, clearly shows that the risks
or damages to tows, cargo or docks
assumed by the defendant do not ex-

tend to those arising through the neg
ligence of the owners. No attempt
was made to stipulate in regard to
such damages, even if that could be
done: Wells v. Great Northern Ry.
Co., 114 Pac. Rep. 92.

In the case of the Steamer Syra-
cuse, 12 Wall. 167, the court said:
"It Is unnecessary to consider the ev
idence relntlng to the alleged contract
of towage, because, If it be true, as
the appellant says, thnt, by speclnl
agreement, the canal boat was being
towed at her own risk, nevertheless
the steamer is liable. If, through tkt
negligence of those In charge of her,
the canal boat has suffered loss. Al
though the policy of the law has not
imposed on the towing boat the obli-
gation resting on a common carrier,
it does require on the part of the per
sons engaged In her management, the
exercise of reasonable care, caution
and maritime skill, and If these are
neglected, and disaster occurs, the
towing boat must be visited with the
consequences.

Hence as to the responsibility for
the damnges to the schooner "Louis"
In the harbor of San Francisco and
nnd at Knappton, the question Is:
first, were the Injuries caused by the
negligence of the plaintiffs? If so,
what amount of damage was so
caused? And second, what amount
was defendant compelled to pay on
account of such damages? In other
words, If the plaintiffs through their
agents or otherwise, were not negli
gent In the management of the "Samp
son," they are not liable for such In-

juries. The amount paid by defendant
Is not the only controlling element.
The objection of plnintlffs that they
have a good defense to the claim f
damages .to the "Louis Is satisfied
by tlie fact that they can mnko such
defense In this action. And If defen- -

( Continued on Page 6.)

CHICHESTER 8 PILLS
Ml II II AM,.

fS lrt ll..,,J Tlr..dAPijWJlk I'lll.li, II. d n. .M mnmSSJ)
V. vJJ "'"! l'h lllu. Kii,i,n. V
1M Sfc V. l Tl no .In.r. Ilur f tour VII IW l.rIt iivitImL Atk f.wtf 'IN. 4 IU m.TIU A

yeftrsknowfiM Hot.Snfnt, Ali KtllaLl
SOLD BV DRUGGISTS EVERYWHfRF

I FRENCH FEMALE

PILLS.
A fllFB, ClttTtlN RlMVir fof RuifMMMt MgtWTKUATIOl.

NUCN MOWN TO Mil. "'' .tu- -

hV'tmn l.ura,led it Haf HrtuM. Hn rr(,.
fur 11.00 jr hoi. H ill Mini tl.ttu nit iriI,t fof1
wdeti re 'iff pel. rltmpln fim. tl jruW iIium' " W
bat tbern ku4 jruui rlfi i lb

lib .TITO Mf LICAl CO.. J on l. UNCAVVf ft, P.

Sold In iaetn by Pi. S. C. 5'oflf

'';!

tlx r ' I

Celebruted Lennoi Foresee.

The Best Heater
It will save you money every day
you own it. I will sell and Install
the best Let me give you figures

See Me
About an Individual lightlrg plant
for your home. Th best thing In
the market for cooking sod lighting

A. L. Frasier
Pkont Hi. SiS 8UI Street
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Choose Your Winter Bedding !

Trom uur .vast .mock.
Winter with its cold, bleak days and raw, frosty nights

'

is upon us, and the demand for heavier bedding is ,

urgent, We are broadly ready to supply every need you ;

may have in this respect, and invite an inspection of:
our assortment before you make your purchase,

Comforts Ch'e among our Comforts is the Maish.
Brand which is acknowledged as the

highest standard of excellence, Made of long fibred
.cotton it gives plenty of warmth without the extra'
weight.

Blankets 'n Blankets we have always at your com-
mand a most comprehensive stock, con- -'

taining white and gray blankets in cotton, wool and cot-
ton mixed, and all wool, We have also numerous novel- -'

ty check blankets and fancy steamer rugs,

PilloWS e famous Emmerich Brand of Pillows
will be found here, Feathers scientifically

treated, sanitary and elastic,

Special Prices on Entire Line of Bedding
All Bedding Reduced
All Furs Reduced
All Coats Reduced ,

All Silk Slips Reduced

All Afternoon and

Qunllty

JIKltCH ANDISE

1

All Linens Reduced ::
All Suits Reduced ::

All Silk Petticoats Reduced ::
All Wool Dresses Reduced ::

Evening
f

Dresses Rednced I

U. G. Shipley Company j

s 145-14- 7 North Liberty Street.
Popnlar f
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Guaranteed to Please f

Well located. In accordance with absolutely the latest Cal-

ifornia bungalow Ideas. No use to enumerate the good points,
they are all there, with none of the objectionable ones.

We guarantee this place to please you.
Come In and go with ua to see tor yourself. It will be sold In a

short time. Price cheap.

. IIOFER SONS 1

213 South Commercial Street 1

IT TAKES TWO
things to be a good baker. First the
know how and then the practice In
doing It. Now you ' may know how
as well as we, but you cannot possi-
bly have hud the snipe amount ot
practice. Doesn't It stand to reason,
therefore, that we may bake Just a
little better than you. Suppose you
try our baking If only from curiosity.

CAPITAL BAKERY
439 Court Streot 954

SMOKE
LA CORONA

10c CIGAR
Standard Quality
Tashmoo
12 l-- 2c

THREE

Finished

Phone

of
Ton

Sc
Aug. Huckenstein, Mfr

Salem, Ore.

SAVE YOURSELF
There is no reason why you should

always be a slave.
If you are desirous of saving yourself or a friend from a drunk-

ard's grave, you cannot afford to overlook the opportunity offered
at the Hot Lake Sanatorium for the cure of the liquor and drug
habit. Hot Lake mineral baths prepare the body for the treatment
and then sooth the nerves and actually remove the desire for the
liquor or drug. Hundreds of happy homes In Oregon and Washing-
ton today bear witness to the of the Hot Luke treatment
One week will In most cases effect a cure. Sometimes longer Is re-

quired, but not often. The best of care Is given the patient. For
full Information, address

j Hot Lake Sanatorium, "oXn"--:

WALTEB M. PIERCE
Pres. and Mgr.

Bon

efficiency


