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CASTORIA

For Infants and Children.

The Kind You Have
Always Bought

In
Use
For Over
Thirty Years

2 GASTORIA

THE CEWTAUR OO BN PANT, MEW TONK CrFY,

Sure to please the lovers of a
wholesome beverage,

Always an invigorating, pure
and delightful drink,

Eends strength to the weak and
wearied physigue.

M

Brings good fellowship to il
who partake In moderation.

fiects a soothing cure for the
nervous llls of life,

akes life more pleasant and
cheers the heavy heart.

Eﬁ!ivens the spirit of the down-
cast and disheartened,

Endmvsemstence with hopes
[ ]
and aspirationg

Restores man to  fulness of
strengtli and activiy

e ano s s SR s o s

Pianos and Organs
at Your Own Price.

We also handle the celebrated
EDISON PHONOGRAPH with
full list of Records.

We sell on easy terms and give
you the worth of your money.
Old Pianos and Organs taken

in exchange.

Call and see us before you buy.

CHERRINGTON & PETERS

247 N. Commercial Street. Salem, Oregon

Resident Piano Tuner, best in the State.
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in your Collars and Shirts when you

us to ba Laundersd. We “do them
up™ propertly, earefuliy clean!?.‘nnd
with perfect satisfaction 1o those
who have tp wesr them L&t us have

our Laundry work for a.‘aeek or
{-u and you will be so satisfed with

tha resulls that you will always send
it here alterwwards.
SALEM STEAM LAUNDRY
136.188 Soulh Liberty Btreel

4444444444002 Hm&t |
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You Realize Comfort -

get in the hablt of sending them o

| OREGON SUPREME

Fall Text Pablished by Courtesy

COURT DECISIONS

of k. A, Turmer, Reporter of the

Seprews Courts

————

AMdams and Mills v, Carey, Multno.

muh Coanty,
| Detided Noven 7. 1911
o

F. Adams and A. L. Mills. respons
|dente, ¥ F. W, Carey, doing business
{under the firm name and style of “F.
W. Carey and Cowmpany, appellant.
Appeal frowm the ecireuit cburt for
| Multiomah  county. The Honorable
| W. N. Gatens, judge. Argued and sub-
mittad October 10, 1911, A B, Win-
|free (Teal, Minor & Winfree on brief)
|for respondentss C. H. Carey and
Omar C Spencer (Carey & Keer on
|brief) for appellant. Bean. J. Re-
Versad,

This (s an action to recover $4.500
halunce due for services of the tug
“Sampren” Upon the trial there was
& verdiet and judgment of $3.268.45
for plaintiffs, and defendant appeals,
| The agresment under which the tug
“Sampsaon” performed towing for de-
fondnne 18 set forth o the complaint
ns follows:

This charter party, made and con-
cluded upon in Portland, Oregon, this
|29th day of September, 1506, by and
(between C, F. Adams and A. L. Mills,
parties of the first part, owners of
the tug Sampeon of Portland, Oregon,
|now iying In the harbor of Portland,
|.m-l F. W. Carey & Company, of San
Franclsco, Callfornia, parties of the
| second part, witnesseth

“1. The gald vessel Is chartered nnd
[let by sald parties of the first part
to sald partles of the second part for
A period of two weeks Leginning at

twelve thirty o'clock a. m. on the
morning of the 3d day of October,
196, for use in towing to and from

the Columbla River, Coos Bay and Sin
Franciseo, and 18 to proceed at once
to Knappton, Washington, to be ready
(thara o tow a vessél to San Fran-
clgco, Callfornla, and thersafter is to
Ip-.-rfurm sue hdutles in  stcordance
with the terms of tliis agreement as
may be required of her by the said
churterers.
| "2, The parties of the second port
| Bkree to pay and the parties of the
first part agree (o receive for the use
[of sall vessel the sum of two hun-
Idrm! dollars (320000) per day during
| dald perlod; provided, however, that
(it during sald perfod said parties of
the second part have no active use for
sald vessel and do not mnke use of
har, & rebate of fifiy dollars ($60.00)
per duy shall be allowed upon sald
price durlng the tine when she Jles
dle, no such rebate belng allowed,
however, for less thun a full day, the
{idle time to be determined by the log
of the tug; one thoussnd dollurs
($1000.00) on this charter party to be
|1n|l:l on signing this agreemient and
the bolunce on the oxpiration of tha
time

“I. That sald vessel shall be tight,
staunch, strong and In every way fit-
ted and provided for use ns 4 vesge
| engaged In the " business of towing
lumber and other ships from and to

porta on the Paclfic coast before
mentoned.
"4 1 I8 agreed that  sald vessel

shall at all times during the perlod
of this charter be subject to the diree-
tlons of the parties of the second part
and shall go and come betwesen the
porta and places beforp mentioned,
and shall tow such vessels s shall
be Indicated by said gecond party.
“G. At the end and within sald pe-
{rlod of this charter, the sald vessel
| shall be returned to Portland, Oregon.
{  "6. All expenses of fuel, supplles,
wages of the orew, and other expenses
shall be borne by the parties of the
|r|r.-u part and the sald parties of the
first part shall keep sald vessel at
[all times fally turnished and in good

condition to perform the duties us
! aforesaid
| 7. All risks or dnmages to tows,

cargo, or docks, marine or otherwlae,
Inot drlsing through the negligence of
| the owners or not covered by Insur-
ance on the tug chartersd and for
which sald fArst parties of sald tug
would b are herely expresily
assuad that (hy ) the second parties.

Nable

And the Mrst parties aod the sald tog
are hereby released and disehwrged
from any. aod all claims for lHability
AFIEINE Or (o arise on necount thers
of, and the second purtles agree to

I the snid Mest 8 umd the
Aait hurmless therelrom; pro-
vidisl tht for noy necldent to the tug
the second parties shall not be Hable ™
The pegreement was  slgniéd and
lenled on the 39th day of September,
| BLLLLES

Plalntires allegd  that pursuant
thereto, o the 2d day of October,
] pladntiffts dellvered to defendant
the tug “Sampson” in the requirmd
condition, and in all ‘things performed
sih ngEr ent on thelr part [wfen-
dant! returoed the [ug December 11,
16k

The defendnnt admit the making
of the agreement, and by way of
oountarels plends

L. That he Jost the tve of the ves-
sel for tw y=[lve duye, owing to Im-
proper manaeement, and  the  poor
condition of the tug

2 Thut e ad for the pay-
e hnd wages, the
smount

L. ‘Tha ol of sleven
lnys, k the tug, and
L [IEOY nEreelnent, wos
nitlad 1 batd of £550.00

'] it Jotober- 24 s tug did
not ¥ inEton,
w hie t yid  go,
and that - y Che X

¢ on Lhe [ow

tant of 30000 demurr
Harkentine Northwest

plon

then nt

# and neg-
IE WRa
schooner

Wnshington, on

saln on Noven-

» hartor of Sap

tlace, while the (ug “Ssinpson’
towing the hooner "Louls the

tig Wi negligenee of the
alniif y eareleasly operated that
it agaln fouled end oollided with the
f.oul and swunyg sanld ow againut
Cian Galbralth,” an Englidh vos-
then ising at anchor in the har-
bar. That t Louis” at that time
was, and now 16 owoed and operated
iy the Simpson Litniher company. »
corporation, but Was undeér his care
wnd charge, and He was responsible
for her mafe towage and delivery at

dJestination. HBoth the schooner
“ amd the “Clan Galbraith”
amagsd, and the Simpson Luam-

|ber compapy WRs compelled o and

did par out on account thereof for
repara to the sald vessels, $5749.79,
laud threatensd to and would have -
Ibeled the tug “Ssmpson” for that
amount and caused her arrest and
sale, therehy depriving defendant of
the use of aald vessel for a Jong time
to his great damage In order to
prevent the same and protect hlmself
on his liability to the Simpson Lum-
ber company, he was compellad to
and did, effect o compromise and set-
tlement with the aforesaid company,
in behalf of the tug “Sampson” and its
owners, and to protect the tig and
the defendant’s charter and to pay
for such dumages of sald schooner,
upon such settlement. pald to said
Simpeon Lumber company the sum of
$2100,00.

Plaintitfs by thelr reply admit that
dofendant did not have the nse of the
tug for seven days, while It was un.
dergoing repalr, and that the log of
the tug “Sampson” showed that de:
fendant falled to use sald tug for six
days, entitling him to & rebate of
$50 per day. They admit the §431.50
advanced for supplles and pald to the
crew, but deny the alleged damages
and deny lability for the dnmnages,

Bean, J. Upon the trial, the court
sustained the objection of plaintiffs
to the evidence offered by defendant
As to the damages pnld by defendant
to the owners of the schooner “Louls."”
Upon the part of plaiotiffs it Is con-
tonded that the contract entered Into
between the partles constituted 4 de-
mise of the tug “Sampson” to defen-
dant Carey, and made him the owner
pro hac vice, On the other hand the
defendant contends that the contract
wus one of towage or affreightment,
and therefors the court erred ln re-
Jecting the evidence of the clalm of
defendant for damages caused by the
negligence of plalntiffs and thelr em-
ployaes.  Thia Is the main question In
the case, and depemds upon the con-
struction of the charier party, There
Is nothing pecullar or technieal in the
construction of this kind of contracts.
As In all other agreements the inten-
tion of the parties 1s the point to be
almed wt, This should be determined
frous the whole Instrument. Primar-
fly. the presumption 15 against a de-
mise, and that the ownership of a ves-

purty continues in the general owner;
nnd unless the Intention to transfer
the possession and ownership to the

by the contract, the charter party will
not be treated as n lease or demise
of the ship, but will be trented an o
contract of affreightment Grimbwrg
v. Columbin Pnckers' Assn., 47 Or.
267; 7 Am. Eng Ene of Law, 2d od,
1647,

In Marcardler v. Chesapeake Inn
Co, 12 U, 8. (8 Cranch) 38, & case
which s often quofed, us to owner-
ship, It I8 sald: "A porson may be
the owner for the voyange, who, by n
contract with the general owner, hires
the ship for the voyage. and has the
exclisive possession, command nnd
navigation of the ship. * * * But where

slon, command and navigation of the

of frieght, for the voyage, the chirter
party I8 considered as a mere af-
frélghtment, sounding In ocovenant,
und the frelghter 1s not clothed with
the character or legal responsibllity
of ownership.”

In Leary v. U. 8. 14 Wall. 607, the
court In discussing n similar question,
used the following language:

"There is no doubt that under some
forms of a charter party the char-
terer hocomes the owner of the vessel
chartered for the voyage or service
stipulated, and consequently becomoes
subject to the ditties and responsibil-
Itles of ownerslilp. Whether In any
particular auch result follows
unist depend upon the terms of the
charter party consldered In connec
thon with the nature of the servies
rendered, The question as to ths ehnr
In which the charterer I8 to be

O

acter

trented 15, In ull cases ones of oon
struction, I the charter party Lot the
entire vessel (o the charterer with a
trankter to ko of e command and
possesdiblan an consequent  control

over e navigntion, he will genernlly
e ponsidered as owher for thi ¥
e or serviee stipulated Hul, on
the other hand, If the charter party
ot only the use of the vessel, the

nwWner

at the same Hme retaining lin
vommand and possession, and control
over Ms navigation, the charteror s
regardmd i mere contractor for n
dealgnated sorvice, and the dutirs anid

responsihiliitive of the owner are not
changad. * * * All the cases ngree that
entire command and possecsion af e
visel,  and consequent control over

Hé navigation, wust be surrendered
to the chartersr Before he can be holid
na specinl owner for the voyage or
other servive mentipned. The reten-
tla by the genernl ownar of suoh
eommand  possession, and control Ix
incomputible with the sxistence al the
game tme of suech speelal ownoerahip

in the charterss Heo alwo. Rosd &
Charleston, 42 8. . 437, 20 8. B 245
case of Blassl v. Torrey, §
. the plalntiff  belng e
owner of A canal boat employsd the

defendants (o tow the same from Al
hany 1o New York, The
by defendants in owing the same, did
nol belong Lo thom, but to n Steam
boat company, and was chartered by
the defendants for the season. It
agreed that defendants were to pay
w0 much for ¢ round trip for the
ide thereof, and e company wore Lo
pay the expenses of ranning the boat
anil were wnd pay the men en
guged  thercon, and the defendant
waore tn recelve the earnings of the
boat after paying expeases. The canal

Dl et

was

Libye
to hi

boat after hwing towed o New York
was supk In the harbor through (he
negligence of e haods maohging
fowbont. Tt was held that the defen-
danits were not llable to the plalnuff

[or the copsaquences of suoh negll-
genee, and that for the negligence of
those employed on the owing boist
the owners dlone were linble

“It sppenrs o me"” sald Judge
Hough, In The Santona, 153 Fod, Rep.
518, “ihat the Lest test of the appll-
[ ealility of the rule to any given state
of fcta Is to Inquire whose were the
agents who wrosght the fnjury out of
which the controversy in hand aross

= * ¢ The same Inquiry was put by
Lord Esher o' 1 Q. B, 258 “When I»
the eaptain the owner's caplalan?™’

sel during the period of the charter|

charterer 1o unequlvocally munifosted |

the general owner retains the posses-

ship, and contracts to carry o cargo

In elause 1 of the contract in ques-
tion, the words “chartered” amd “let”
are indicative of a demise, but this
formal part of the contract is not
controlling: Grimberg v, Columbia
Packers' Asst, supra; Adama v Ho-
meyor, 40 Mo 545, It was stipulated
in this clause that the vessel was to
porform such dutles in  accordance
with the terms of thé agreement as
might be required of her by the char-
terer. In effect it was covenanted
that the defendant should direct where
the veasel was to xo, and what ahe
was to do, bat it dows not appear that
the defendant was authorizad to direct
how the service should be performed,
or how the tug should be managed,
the detalin of navigation being left w
the owner, who retalned comasand and
posaession of the vessel through the
captain and crew,

Clause 6 provided that all expensea
of fuel, supplies, wages of the crew
and other expenses were to be borne
by the plaintiffs who were lo keep the
vessel fully furnished, and In good
condition to perform the required du-
tiea. They were at perfect llberty to
employ thoroughly skilled and com-
petent navigators for the tug at o falr
compensation, or if they saw fit to
tnke such a chance, they might em-
ploy leks skillsdl and competent of-
fMcers and orew, for smuller wages,
to navignte the tug From the evi-
dence in the case, It also appears that
the tug “Sampson’ wns under the di-

captaln, who, fromi the terms of the
agreoment, asa well as from the evi-
dence In the case, we think was the
agent of the owners, and responsible
to them, and that the clarier party
In question did not effect & demise of
the tug, but was a mere contract of
affreightment: Grimbarg v, Columbla
Packers' Assn, 47 Or. 267 Multoomah
County v. Willamette Towing com-
pany, 49 Or. 204; The Santona, 153
Fed. Rep. 616; Mateardier v, Chesa.
peake Insurance Co, supra; Adams v.
Homeyer, 45 Mo, 545; Rows v, Charlcs-
ton M, & 8 Trans, Co, supra.

By clause 7 of the agreement, the
parties stipulnted as to risks or dam-
nges to tows, and It |s contended on
the part of plaintiffs that the defendant
Carey Lhereby agreed to hold the
plalntiffs harmless from all risks or
damages to tows, cargo or docks, mna-
rine or otherwise. A careful axam-
Ination of this part of the contract,
howaver, elearly shows that the rigks
or damiages to tows, cargo or docks
assumed by the defendant do not ex-
tend to those arising through the neg-
ligenre of the owners. No attempt
was made to stipulate In rogard to
| such damages, even If that could be
done: Wells v. Great Northern Ry,
Co,, 114 Pac. Rep, 93,

In the case of the Steamer Syri-
cuse, 12 Wall, 167, the oeurt sald:
1“1t 18 unnecessary to conslder the ov-
| ldenee relating to the alleged dontranet
|of wwage, beeatuse, If It be true, as
the appellant saye, that, by special
agreement, the canal boat was belong
towed at her own rigk, nevertheloss
the steamer I8 lable, If, through the
negligence of those In charge of her,
the ceanal boat has suffered loss. Al-
though the policy of the law has not
Imposed on the towing boat the obll-
gation resting on a common carrier,
It does require on the part of the per-
sons engnged In her management, the
exercise of reasonnble ecare, cauntion,
and maritime skill, and If these are
neglected, and disaster ocours, the
towing boat must be visited with the
consaquences.”

Henee as to the responsibility for
the damnges to the schooner “Louls™
in the harbor of San Franclseo and
and at Knappton, the question [s:
first, were the Injurles caused by the

negligence of the plaintitts? If so,
what amount of damage was 8o
caused?  And seoond, what amount

wne defendant compelled to pay on
secount of suech damages? In other
words, If the plaintiffs through thele
agents or otherwise, were not noglls
gent in the mansgement of the “Samps
| son”" they are not Hable for such in-
Jurled,  The wmount pald by defendant
Is not the only controlllng element,
The oblection of plalntiffs that they
linve # good defenne to the eclaim of

mnsges 1o the "“Lounls™ s sutisfied
by the fact that they can mase such
In this action. And i defen-

delrenise
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{Continued on Page 6.)

CHESTER S PILLS
THE DIASOND NRAND,
Ludleal Ask yunr Dbr g-l [
3 hhv e tar's Dlunu:tr rund
G 1%iks [ Med snd Giall ssanlit
P Lives, sanind with Biben Rildum,
‘Eu- e wilier

Ty =ll?|-:r .l'l'rﬂ'lﬂ
s _AAN fo A

“ﬂn\n nuaNip P"&.‘. for W3
yEar b s b Dl Salet, A=y s oliaiin

SOLD BY DRUGGISTS EVERYWHERE

MADAME DEAY

FRENCH FEMALE
PILLS.

A B, Cgsvare Wiigae b Movresices Niwerec strin.

Celebrated Lennox Furnace.

The Best Heater

It will save you money every day
you own . I will sell and fnstall
the beut. Let me give you fgures

See Me

| About an Individua! lightieg plant
| far your home. The best thing In
|the market for cooking and lighting

. A. L. Frasier

ll’hou 184, 238 State Btreet

yeot control snd management of the |

=
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Choose Your WinteriB.edding"

Winter with its cold, bleak days and raw, frosty nights
is upon us, and the demand for heavier bedding s

|3 urgent. We are broadly ready to supply every n

you
may have In this respect, and invite an inspection of

our assortment before you make your purchase,

Chief among our Comforts is the Maish.
Comforts Brand whicﬁ is acknowledged as the
highest standard of excellence. Made of long fibred
.cot_m}l:t it gives plenty of warmth without the extra
welght,

Blan In Blankets we have always at your com-
kets mand a most comprehensf)\(re stock, con-
taining white and gray blankets in cotton, wool and cot-
ton mixed, and all wool. Wa have also numerous novel-
ty check blankets and fancy steamer rugs.

1 The famous Emmerich Brand of Pillows
Pillows e e Foathers. soteats
treated, sanitary and elastic,

Special Prices on Eatire Line of Bedding

All Bedding Reduced All Linens Reduced
All Furs Reduced All Suits Reduced
All Coats Reduced . All Silk Petticoats Reduced
All Silk Slips Reduced All Wool Dresses Reduced

All Aiternoon and Eveming Dresses ~Reduced

i
} U. G. Shipley Cdmpaﬂ
(s]

Qually
145-147 North Liberty Street. [S
MERCHAXDISE Sevidole PRICE

Guaranteed to Please{

Bungalow

Wall located. Finlshed In accordance with absolutely the latest Cal
ifornin bungnlow ideas, No use to enumerate the good poimts, as
they are ull thers, with none of the objectionable ones,

We guarantee this place to please you.

Come In and go with us to see for yourself. It will be sold In a
thort }_lme. Price cheap,

E. HOFER & SONS
213 South Commercial Btreet

IT TAKES TWO

things to be a good baker, First the
know how and then the practice In
doing It. Now you may know how
ns well s we, but you cantol possl-
bly have had the same amount of
pruotice, Doesn’t It stand (o reason,
therefore, that wo may bake Just a
litthe botter than you. Suppose you
try our hakiog If only from curlosity.

CAPITAL BAKERY

410 Court Street

Phone 054

SMOKE

LA CORONA
10c CIGAR

Standard of Quality

Tashmoo Bon Ton
12 1-2¢ Sc

Aug. Huckenstein, Mfr
Salem, Ore.
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SAVE YOURSELF

There is no Jreason why you should
always be a slave.

If you destrous of saving yourself or a friend from a drunk-
ard's grave, you cannot afford w overiook the apportunity offerad
at the Mot Lake Sapatorivm for the cure of the liguor and drug
hubit, Hot Lake mineral boaths prepare the body for the treatment
und then socth the nerves and actually remove the deslre for the
Uhuor or drug. Hundteds of happy homes In Oregon and Washing-
ton today bear witoess 1o the »fMiclency of the Hot Lake treatment.
Ona week will In most cases effoct & cure. Somaetimes longer is re-
quired, but not often, The best of pare Is glven the patlents. For
full Informution. addrass

nre
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. Hot Lak
Hot Lake Sanatorium, "Gregon®
WH.;TNH M. PIERCE
res. and Mgr.
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