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omye -
we have set out quite fully, that
while the figures placed upom the

COURT DECISIONS

of k. A. Turner, Beporter of Lhe

Supreme Court

L]

Elgin v. Sayder and Soyder, Marion
Coun

Decided. October 17. 1611

Churles F. Eigin, appellnnt, 8. H.
Enyder and Laura Snyder, respond-
ents. Appeal fromy the cireunlt court
for Murion coumty, The Hon. Wm.
Giulloway, judge. Arguel and syb-
mitted, September 26, 16811, M. E

Pogue, (W. M. Ealeer, on brief) for After trading with plaintiff, he lived|
John H, MeNary, (Charles bere untll the pext August, but knew |

appelinnt.
L. McNary, on brlef) for respondents
Bean, J. Affirimed

This 18 a sult to reselnd & con-

tract, whereby plaintff conveyed 10 |stated that he and Wiley A. Moorea |

défendant, 8. H. Snyder, 46 acres of
Innd valued ar 82,000,

lem Box aml Lamber company, n cors
poration, of the par value of $100 por

-

had, and Eigin asked him to call at
his real estate office. Authorizing
Mr. Hoefer to act for him, he first
offered 30 shares. and Mr. 'Elgin of-
fered to exchange for 356 shares.
He made no false representation and
nuthorized none to be made. The
farm was worth, or represented tobe
worth, In the nélghborhood of §1800-

nothing about the business that win-
| ter

| A, ¥. Hofer, witness for defendant,

checked over the inventory and in-

in conaldern- , voices of the property turned overto| contract, and under &ll the evidence
tion of ab shares of stock In the Sa- the company, and considercd $11,000) and eclrenmstances of the case,

’ fair valuation., Mr
nger, had access tg the

Elgin, as man-
Lyoka and

property of the company, represent-
&l in part by the certificates of stock
transferred to plaintiff, were hts!:.l
plaintiff was, to say the least, megli-
gent in making no éxamination of the
property, especially the real estate,
and no investigaton In regard to the
value of the stock.

It Is recogmized by law to be char-
acteristie of human nature, for the
owner to set p high value on his
|||r<>;lvr|;'. for the purpose of enhanc- |
iing it In his purchaser's --n!inmt!nn_r
| Henee, when the parties are dealing
on an equal footing, it does not help
[the purchaser, who relles opon the
| vendor's statement a8 to value, when!
lno warranty I Intendéd, und when
the Isnguage used does not afflrm
some specific fact, but 18 2 mere ex<

| preasion of opinfon: Scott v. Walton,
supra; Pomeroy's Equity Jurispru=
|denew, Bee, 878

The trial eourt found for defens

dant In regard to the valldity of the

we
| think the decree of the circuit court
| was right and  should be affirmed,

share, on the ground of fraud: From | eould hitve obinined the books of Mr fand It s so ordersd |

a decrée o favor of
plaintiff appesis.

Plaintifr alleges, ns the glst of his
complaint, that sald defendant, his
agents, servants and associates, who
were the officers and stockholders of
the corporution for the purposes of
cheating, wronging mand defrauding
plaintiff. knowingly and falsely rep-
rigented (o the publie, and to plain-
U, that sald stock was of the vialue
of 75 to R0 cents on the dollar, know-
Ing that sald shares were of no value
whatever, and that the corporation
wis then Insolvent, all of which lg
sl out al length and with minute des
fall, For this purpose property of
the value of sbout $5.500 wae turned
over Lo the company by Mason & Sny-
der, two of the Incorporators, for
$11.000 in stock.

That on Octoher 16, 1807, piaintiff,
baving no knowledge or means of
knowledge of the falsity of such rep-
resentatlons, bolleving them to  bhe
trie and relylng thereon, made the
trade, eavsed the Tand to he conveyad
ir Snyder, and recelved the certifi-
cates of stock. “The  suld plnintin
did not digcover the nature and ex-
tent of such froud, and the evidence
by which the same could be proven
until long after March 16, 1908, when
the potition had been  filed  in the
United States court for the purpose
of throwing sald corporation Into
bunkruptey,”

Defendants, 8. H. Snyder nnd
wife, admit that the contrnet and ex-
change were made, hut deny the nl-
loged fraud and falue representations
o plalntl®, concerning the stock, snd
aver that plaintif knew the exact
value of the stock at the time, and
that It was of equal value to the
premises conveyed. Plaintiff, by his
reply, denles the new matter of the
answer, .

UIpon the trial, plaintiff testified in
substance, that prior to the making of
the donl, he nsked Mr. Hoofer, one of
the stockholders who was looking af-
ter the matter for Snyder, If the stock
whn worth 76 or 80 cents on the dol-
Inr. Hoefer sald, “perhaps 1t wounld
be". He made the exchange with de-
fendrnt, and was chosen manager of
the company, acting as  such from
Octabor 26th to November 28th, 1007,
In a short time, finding out that the
compiany did not amount to nnything
and had no money to pay ita bills, he
told the directors that he would not
ferve In a firm that could not pay s
bills, and resignod. He knew the
company wus In bad shape, but did
not know that It was Ingolvent until
March 16, 1808 While muanager, he
found statements of Indebtedness
contracted the summer previons, and
entered them In the hooks. He and
Mr. Hoefor wers appolnted as n gom-
mittes to examine the books kept
while Mr. Snyder was mannger, but
as it wan such a tedious job, they
simply accepted Snyder’s work withs
out examination. On cross exnmins
atlon, plaintiff further stated that he
did not look at the plant before mak-
Ing the contract. Some one told him
thers wann nbout §$1000 of the com-
pany's Indebtedness when he took
the stock, He made practically no
Inquiry befora concluding the bar-
guln.  He supposed Mason thought he
wan dolng him n good turn, by mek-
ing him to buy thik stock, Plaintin
algo wald that he never offersd the
stocll back to Soyder untll the
nmended complnint wak fled I De-
comber, 1908, though he did try to
sell It to My, McGllehrist.  Finding
the material on  bhand, machinery,
ele, appralsed too high, was one of
the causes that mode him wish to
sell out

George I Mason, witness for plain-
. testifed to the effect that he wan
formaerly In paetnershlp with  defen-
dant Snyder, in the box business, for
five or six thonths, dolng veey falely
Not havlng motiey enolgh (o carry on
the buslnegss, they Incorporated the
company and  turned the property
over (o the corporstion st $11,000 in
toek By purchasing the Voget
property for $2000, and Hurat lot for
$160, by bullding warehouses and ad-
ditlons to the buildings and fmprov
ng the plant generally, they placed
thewselves in debt about $H,000

Wiley A Moores, brothor-in-law of
plidnddir, testinmd In  [dentifentlon of
the rocords of thy  directors’ nieet-
g, He stotd that hie was Secre-
tary of the company, thnt Snyder wps
manager from September 9th, 1005,
until plalntif hought In: and further,
that he advised Blgln, bofore the deal
wan made, (o miake a thorough In-
vestigation of the business.

Defendanl  Snyder o glving hls
varsion of the mtter, stated that at
the tlme the company was organized,
thaey took an Inventory of the Mason-
Snyder property and put what they
thought a fair price on it; new mn-
chinery, at codl, old, nt a deprocinted
valoe, lumber ut cost lnld down at the
fctory, finished products ar estimat-
ol cost, In Mareh, 1903, the plant
was moved from South, to Ewnst Sa-
lem, October Tth, 1807, he, as mans-
ger, represetited  llabllitles  of the
company to he SSERASL  Including
part of the couts of Improvements.
Heo then thought that If they could
gel a litle money to tide them over
until they could collect In, they
would ba able to oarry the business
througlt. He consldeéred the stock, at
that tlme, worth 60 on the doliar
Bnyder stated (n substanoe, that the
only conversation he had with plain<
U In reference to the purchase, was
a telephone message, in which Mr.
Blgin nsked him If he had some
stock In the box fuctory te trade for
land. He, Snyder, answered that he

defendants,

| Moorea hefore he purchased..
for defendant, he traded “so much
stock for so much land.” The value
of the stock was then somewhere be-
Leween 80 and 70 cents.

Acling

 Ssimed the management of the|
| company, and onever made hls dis-
satisfaction known to him until

plalntif and his friends ran it into
bankruptey. “Then he commenced to

sueal”™.
Robert MeGhichrist testified In part
that e bought three shares of stock

in the ecompany, January 1st, 1907
In October, 1907, when he was one of
'Hlﬂ directors, stock wns reputed to be
worth about 70 cents on the dollar.
Three weeks after Elgin became man-
ager, the lntter offered him his stock
for 75 cents and Inter for G0 cenis.
He eame near selling hlg farm and
buying the stack as he conaldored the
company =olvent at that time. The
Lupiness was n  wuecess-durlng the
time he wad employed to run it Me-
Gllehrist sild, “these® holldays hit us
pretty havd,"—referring (o the flnan-
cinl panic In this state which oe-
curred soon after plaiotlff  entared
Into the business, It appears that
for about =ix weeks, legal holidays;
known as tmnk holldays, were de-
clared nnd banks were closed. Dur-
ing that time boxes were shipped In
from other factories and sold for less
than thoy could be mapufactured In
Salem. ‘The propeérty of the company
wis  appralsed In the bankruptey
procesdings st 3502700 and sold for
$3000. The stockholders realized
nothipg on the stock,

Bean, J. From the evidence It ap-
penrs that the Halem Box and Lum-
ber Company was an infant industry.
1ts  parsnts, the
seemed to have had falth in Its fu-
ture development. Its success de-
pended In fn great measure  wpon
fuith and credit. The capital was
Hmited, and Instend of growlng to
huge proportions, the Industry plned
away and dled,

This contract, in comrn‘\'urny for
the exchange of stock for land, was
mude nbout October 19, 1907, Plain-
Ul entered into active manngement
of the business, pssisted In inereas-
Ang the debts of the company, and as
he states, found out In a short time
that the concern did not amount to
anything, and hnd no money to pay
fte bills with. For that renson. after
about & month, he was unwilling to
Kerve ps manager. Notwithstanding
this fact, he retalned hls  stock,
treanted It as his own, speculated on
the chance of the business improy-
Ing, and the stock Increasing In
vilue, and did not offer to rescind
the contract, or retarn the ftock to
defendant Snyder, until the complaint
waus filed In  this sult, March éth,
100%, the tender of the stock “beipg
long after that duate,

It 18 o well settled  principle of
Inw, and so0 held In this siate, that
obe who desires (o rescind n con-
tract must aet promptly  upon the
discovery of the aceldent, fraud, or
mistake which afforde grounda for
the relief sought, and place the other
party in statu quo, retarning or of-
fering to roeturn that which has been
revolvid: Vaughn v, Smith, M4 Or.
Gd; Slevors v, Brown, 86 Or, 218;
Clarno v. Grayson 10 Or. 111,

It was held by this court in Scott
v. Walton, 32 Or. 460, that a party
induced by fraud to make a contract,
has upon the discovery of the fraud,
an election of remedies, either to af-
firm the contrnet and sue for dam-
ages, or disafMrm It and be reinstated
in the position in which he was be-
fore It was consummpted. The
adoption of one of these
which are wholly Inconsistent, Isthe
exelusion of the other, If he desires
to reseind, he must net promptly, and
return or offer to return what he hag
recelved under the contravt. He can-
not
awalting further developrients, tode-

térinine  whether It will be more
profitable for hit to affrm or disaf-
frm it Any delay on his part, es-

pecially in remaining In posession of
the property by him under the con-
trnet, nml denling with [t us his own.
Will be ovidence of his (ptentlon to
abide by the contraet

The conduct of the plaintiy in this
ense, In Fegard to this contract, does
noet measure up to the standard of
the rule Indd down In elther of the
above cases, for one who deslred to
rescind A eomirpot on the ground of
fraudi It was plaintiff’s duty, when
e beeaine  dlssatisfied, found that
the concern did not amount to any-
thing, and would serve no longer as

contract, (o do so then, Inform defen-
dent 8. H. Snyder, and return or of-
fer to return the corcifcates of stook
which he had rocolved, He had ne
rlght to rotsln the same and awalt
future developments, In order to as-
certaln  whether, under favorable
conditions, the venture of the com-
pany would ba a suceess, or undor
ndverse clrcumstances, a Mmilure. It
was no excuse for plaintift’s fallure
to return the stock that It after-
wirds beeame valueless: Croasen v.
Murphy 21 Or. 118. Neither does the
alegation fn the complaint that he
did not discover the evidence Of the
transaction, for a lopg thme there
after, constitute an excuse for hisde-
ley of about twe years, During this
time he retained the conslderation he
had recelved, whlch was dn evidence
of his Intention to abide by the con-
tract, and he |8 not entitied to main-
taln » sult In equity to rescind suoch
contract: Scott v. Walton, supra.

As to the original transaction, i
would seem from the evidence which

Plaintiff as- |

incorporators, |

remadles, |

retaln the frults of the contract, |

manager, If he desired to resciod the |

[ Kurntll v. Jackson, Washington |
(County,

Decided, Octobier 17, 1811 '
| E. I Kuratl, respondent, v. J. W.|
| Jackson, appellant, Appeal from the
| eireuit conrt for Washinton county.
|'FI|-- Hon. J. 1, Campbsll, judge. Ar-
gund and submitted Sept. 21, 1011, 8.
|{I Huston, Benton Bowman and (H.
|'T. Bagley, on brief) for respondent.
W. G. Hare (Bagley & Hare, on
beief) for appellant, Eakin, C. J.
Reversed

On July 27, 1808, defendant en-
tered imto an agreement with plain-
it whereby he sold and npgreed to
tonvey to him certaln real property
known n% the "Chenotte Row Bulld-
|Ing.=" in Hillsboro, Oregon, for
$3.000, upon which purchase price
plaintiff paid $20, nnd defendant sxa-
cuted to him his receipt therefor In
the following words

"Hilisboro, Ore:, July 27, 1908,

"Recelvad of F. 1. Kurntll, Twenty
and no-100 dollars In part payment
on property known as the Chepette
Row RBulldings on Mnin St bet, 1s1
and  2nd  8t, Hillsboro, Ore. for
314,000 Bal. 1o be pald when good
title Is furnished by Aug. 1st, 1908, |

“J. W, JACKSON" |

At thig time the property was oc-
cupled under Jackson by variousten-
ants, of whom plaintiff was one. De-
fendant, a married man, was the
owner of the property, subject to a
life ostate In a part thereof, namely:
the dower estate of Lucindn C. Jack-
#on, the mother of defendant. On
July 31, plaintiff tendered to defen-
dant the balance of the purchase
price and defendant refused to com-
vey. Plaintiff brings thls sult for
specifie performance of the contract
and sets up the defect in the title of
the defendant, namely: the dower In-
terest of Lmcinda G.  Jackson, al-
leged to be of the value of $300. as
well as the Inchoate dower intereat
of defendant’s wife, Maria Jackson, of
the alleged value of $500; and asks
an abatement of the price equal to
the value of such dower Interests,
Hi deposited with the clerk of the
conrt the balance of the purchase
prive—32080,

a decree for specific performance as
follows: “The clerk of this court is
hereby directed to pay to sald J, W,
Juckson the sum of $1400 pnd the
sald plaintiff & hereby ordered and
directed to make, execute, acknow-|
ledge and dellver to the clerk of thia
court, within 70 doys from the date |
hereof, for delivery to the defendant, |
I. W, Jackson, a first mortgage upon
the real property herein described, |
conditioned as follows: that upen the
death of the sald Marin Jackson, (:r|
whenever the

agld  Marla  Jackson
E. 1. Kuratll, his helrs or assigns,
her dAnterest In sald  rveal property,
the sald K. 1. Kuratll, will pay to the
sald J. W, Jackson the sum of $1420,
with Interest thercon at the rate of
#lx per cont per annum, interest pay-
able annually, and (n the event of the
denth of J. W. Jackson, before the
death of Marin Jackson, that the said
K. L. Kuratll will pay to the esiate,
| representatives, helrs or nssigns of tha
sald J. W, Jackson, upon the death ur|
Marin Jackson, or whenever the satd
Marin Jackson shall release and con-
vey to the sald E. 1. Kuratll, his
helrs or asslgns, her Interest In sald
real property, the sald sum of $1420,
less Buch sum or sums as the gaid B |
I. Kuratil, his heirs or assigns shall |
have previously pald to the sald
Maria Juckson as dower In and to
sald real property.*
|  Defendnnt nppeals. ‘
Eakin, €, J. Assuming without de-
elding, that the receipt given by Jnok- |

son was auch a memorandum of the decree, If her dower hécane consums | 1.

ngrocment as fulfils the requirements |
of the statute of frauds. the lmpors-
tant question ls, whether plaintif is
entitled to the specifie pi-rl‘nmmnm'i
of It in this sult under the facts dis-
|elosod:  The court adjudged the value
(of Lneinds ©. Jackson's Interest to
bie $160, and that Marla Jackson's in-
tereat to be of the possible salue of |
$1420; and algo adjudged that plain-
L 18 the owner of the land In fee,
anil  provided that, i Lucindn C
Jnok=on and Marin Jackson  refuse to
| Join in u conveyunce, the purchnse
prlee be abnted by the value of Lu-
|--Jnll:| ¢, Jackson's dower Interest—
$160; and that the possible value of
}.\mrln'n Interost—§1420—shnll be se-
| eured by & wortgage to defendant
| payable to his estate, after the death|
{of both defendant and wife, if Maria|
survives him, less the mmount that
may have been pald by plaintiff te
| Murin 08 ber dower. Lucinda C. Jack-
|son has a right at any time, unatfected
| by this decree, to have her dower In
the property assigned; and Maria will
have the same right If ahe survives
her husband. If her estate should
hereafler be assigned, the damages
fuffered by plaintitf by reason thereof
¢an only be assessed after the death
of Marla as the value of the use of
such interest during the time it shall
have been so ocoupled by her or her
assigna and not, as specified In the
mortgage, which spams (o contemplate
& payment of money to Mariy by
plaintire,

It must be conceded that the value
of Maria’s Inchonte dower Imterest.
which {8 a contingent life estats {n
ope-half of the land, eannot positbly
be equal to one-half of the va'us af
the property. By any theory of the
case Juckson Is entitled to the present
cash value of his Interest, which the
complalnt admits Is $2200. However,
the decres of the lower court gives

TIZ--FOR |
SORE FEET

Tired, Aching, Swollen, Smelly,

Sweaty Feet? Corns, Callouses

or Bunions? Use TIZ,

Sure, Quick and
Crertain.

You Will Enjoy Using TIZ. The
Most Pleasang Bemedy You Ever
Tried nnd Morcover It Waorks,

I

At 1aet here 18 instant rellef and |
n lasting permanent remedy for sore
feet. No more tired feet. No more |
nching feet, No more swollen, bad |
smelling, sweaty fvet, No mora |
corns. No more bunlons, No more
oallouses, no mitter what ails vour
fest or what undep the sun }‘nu'vol
tried without getting relief, Just use
TIZ. ‘

T1Z is totally unlike anything else
for the purpo#e ¥ou ever heard of.
it's the only foot remedy ever macda |
which acts on the principle of draw.!
Ing out all the polsonous exndations
which cauke sore feet. Powders and
other remedies merely clog up the
pores.  TIZ cleanses them out and
keeps them clean, 1t works right
off. Yon will fecl better the very
first time It used. Use It A week
and you can  forget you eéveér had
fgore feet. There Is nothing on earth
that can compare with it. TI1Z s for
gale nt all druggista 25 cenls per
box or direct {f yon wish from Wal-
ter Luther Dodge Co., Chicago, T1I,

SAGE TEA WILL
DARKEN FADED
AND GRAY HAIR

There |s nothing new about the
idea of using sage for restoring the
color of the halr. Our great-grand-
mothers kept thelr locks soft, dark
and glossy by using A “sage tea"
Whenever thelr halr fell out or took

on & dull, faded or strenked Bppear-|yps nusband’s life may be ascertalned ¥
Upon the trial the court rendered | fnce they made a brew of sage 1eaves | with reasonable certainty from estab-

and applisd it to their bhair, with wun-|
derfully beneficinl affect.

CHALLENGE SALF

Millinery at less prices than
fizure—it's disposing of the
save money.

we do for this week, We are
goods we are after, Do your

We challenze any store in Salem to offer Ladies’ Coats, Suits, Dress Goods, Silks ang

overstocked, Profits

) ; cut
buying here this ¢

Wesk and

READ ON =

plu

$6

for

CHALLENGE

MILLI-
NERY

We
store in Salem to
offer stylish trim-
med Hats, French
plumes and willow

traordinarily low
prices we afe oi-

$2.95,$3.50

Hats, now only

$2.50, $2.95

$3.50, $4.50
and Up

SALE ON
Any Store

In Salem to
this week
challenge any

fering them this || the latest styles,
week, Come here|| @ll handsomely
and save money. tallored and fin-
French plumes— || ished,

and $8 values

We Challenge

values as we are
offering in ladies'
Suits and Coats,

Every garmnet is

est materials and

$12 Coats, $7.90

offer
such

new-

$20 Coats,$11.90

$5, $7.50, and|| $15 Suits, $7.90
$10,  Trimmed

$18 Suits; $10.50

$25 Suits, $

12,50

Challenge Prices

now on sale

Challenge Prices on

Dress Goods, Silks

5000 yards of Fine Wool Dress Goods, all
the latest weaves and newest shades,

Yard 25c¢, 35¢, 49c¢, 65¢ and up

3000 yards t
Every yard u
sign, Sale

Yard 25,

Challenge Prices on
Dress and Waisting Silks

o make your selection from.
p to the hour in style and de-
price

35¢, 49¢, 69¢ and up

The

Greater

—

CHICAGO STORE

“The Store That Saves You Money”

Salem
Oregon

Hshed tables of mortality alded by
evidence In reference to the health

Nowadays we don't have to resort|ang yigor of the husband and wife,

to ald-time, tiresome methods
gathering the herbs and making the |
ten.  This s done by skillful chem-
Iets better than we could do It our-
gelves, and all we have to do ls to|
call for the ready-made product,
Vyeth's Sage and Sulphur Halr Rem- |
edy, containing sage In  the proper
strength, with the addition of sul-
phur, another old-time sealp remedy.

The manufacturers of this remedy

gunrantee that the money will be re-
funded If It falls to do exactly as|
represented,

Don't neglect. your halr, Get a
bottle of Wyeth's Bage and Sulphur
loday, and notice the differeuce after
a few days' use,

This preparation 15 offered to the
publle at 40 cents a bottle, and Ia|
recommended and sold by all drug-
glsts. Specinl agent, J. C. Perry.

reliel to the plalotiff very diffarent
from that prayed for or contemplated
by the contract, and It is not lkely |
that plainiff would now consent to it
if it were not for the possibility that
the decree will coerce the wife to join
in u deed to him, as the court cannot
give him a title free from the dower
eRtale,

According to "Giagque & MceClure's
Value Tables," the value of Lucinda C.
Jackson's Interest at the time of the|

mate subsequent to May 18, 1893, was |
$511.49; and if defendant were now
dead nnd the dower of Maria consum-
mate, its prosent value computed ot
6 per cent would be $860.70—the value
of the property belng 33000 and the
wile belng 52 yoears of age at the time
of the trinl,  But the husband and
wile belng of the same age and as-
suming them to be equilly in good
health, the expectation of life of the
husband 18 approximately equal to
that of the wife; and there (¢ nothing
upon Which to estimate the value of
the wife's dower. Glaugque & Me-
Clure's Present Value Tables, nt page
182, glves the expectancy, at the age |
of 52 years, of males 10.84 years, and
of females 1987, Therefore, the wife's
prospective dower I8 for less than
eleven days, und 1t Is purely a gamble
that she will not outlive her husband. |
According to the same suthor the
present value of the Inchoate dower
of the wife s $175.59; and the plain-
tiff hag not the privilege or right to
cut off the wite's dower by payment
of that amount, nor does that sum
become the maximum of the llability |
of the property hereafter. When !
court attempts to determine the pres-
ent vitlue of an inchoate dower [nter-
est, the result s most unsatisfactory
and unrelinble, Computations based
on mortality tables are a rule of val-
ues in law, in actions for damages, or
other cages where questions arise de-
pendent on the expectation of life, but
It seems to be a very doubtful basis
upon which to compute a value to be
substituted for a price fixed by con-
tract. These mortality tables are no
doubt approximately correct as an av-
erage of many cases, yet In any indl-
vidual case relinnce theraon would be
a mere speculative hazzard.
Glauque's "Settlement of Estates,”
at page 818, says that the present

value of the contingent dower during
|

of | Nothing 18 given In this case upon

those mitters, nor cun we concelve
in what manner or by whit rule the
effect of the present condition of the
health or wvigor of the husband or
wife upon their longevity can be com-
puted with mathematioal certainty to
uffect the value of the inchoate dower
in such a cnge, Plaintiff in this case
knew at the time he took the receipt
that defendant wag marpled, and If

shall release and convey to the said | Buthorize druggists to sell It under| he desired the contract to include the

wife's dower he knew how to secure
it, and now he is not in a positlon to
ask the court to make a new contract
for him.

In Sternberger v, McGovern, 58 N,
Y. 12, 10, the court say: “Under such
A4 contract, to require the defendant
to convey the Mott Haven property to
the plaintiffs and pay such compen-

| sation ns the court should determine

fts market value wag [mpalred by the
outstanding Inchoite right of dower,
or such gum as the real value of such
right aseertained by the tables of mor-
tality, would be harsh and oppressive.
The defendant never made 4 contract
to do this. To charge him with the
difference  in the market the title
would impalr that to n much greater
extent than the real value of the right.
To compel him, In effect, to purchase
the right, by paying the plaintiff
therefor, Its value determined by the
tables of survivorship and mortality,
would In a case like this be unjust,
a8 we have seen. contracted for
an exchange of his property for that
of the pinintiffs; loss which the appli-

|cation of those tabies to this particu-!opse o

Iar case might subjgot
tables when applied to a great num-
ber of cases will, in the aggregate,
show correct resuits; hence, they may
be used yb life insurance companies
with safety In fxing thelr rates, and
are rasortedl to by- courts When the
probable duration of NMe must be de-
termined In adjusting the rights of
partles. But to determine the value
of the inchoate right of dower in this
way, for the purpose of enforcing the
specific porformancs of u contract for
the exchange of real estate, with com-
pensation, would be unsustained by
precedents or sound principle.” And
in that case plaintiff was relegated to
his remedy for damages.

In Cowan v. Kane, 211 111, 578 (Oct
1804) It Is sald: “In attempting to
support the decree, counsel say that
A computation can be made upon the
basis of the mortallty tables. Such
tables are used more from necessity
than becanse they are a rellable gulde
in fixing the probable duration of any
Individunl life, belng mere averages
of many lves, but we know of no
tables by which the value of an in-
choate right of dower can be approxi-
mately estimated * * * [t would
be carrying the use of mortality tables
to an unwarranted extent to apply
them in such a case to determine sub-
stantial rights."

As to whether a court of equity will
enforce a specific performance in such
A ocase by ascertiining the present
value of the Inchoate dower of the
wife, and abating the price to that
amount, the authorities are quite at
variance. This may be partially ac-
counted for by the fact that the
courts, holding that performance will
be decreed In such cases and the price
abated to the extent of the value of
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the dower, are those In states where
law and equity are administered by
the same court and all distinotion in
procedure between them is abolished,
while those refusing to enforce thém
|are courts In states where the pro-
| eedure in law and equity cases is kept
ldlmu:w_t. U'pon this polnt compére the
| classification as to protedure in 16
‘Cye, 4 and note, with the cases cited
{in the opinion by Woodson, J.. in the
f Alple-Hemmelmann Real Bst

him. These | Co, v. Spelbrink, 211 Mo. 671, and note

!'.‘.'.1“"“ case In 14 A. & E. Ann. C. at
|b| .

There is no dissent from the state-
| ment that plaindff is entftled to n
inlw-rm- of speclife performance If he
iis willing to accept a desd from the
| vendor alone, with covenants as broad
as those called for Inthe contract,and
he may then resort to his legal rem-
edy, If he hds one, against the vendor,
If, however, the vendor's Interest In
the land 1s gubject to & contingent
estate, and specific performance of
the contract I8 asked with abatement
of the price to the amount of the
value of such contingent interest to

yond the province of equity to adjust
such value and substitute a price for

court has decided that a contract for
the sale of land by the husband in
which the wife has not joined fs not
mutual and, thetefors, not enforcible
in equity: Whiteacre v. Vanscholack,
5 Or. 113, 118, This case is clted with
approval In Deitz v. Stephenson, 51
Or. 596, 608,

Speeific performance in such a case
does not rest on the same principle
Involved where the vendor owns only
an undivided part of the fee, in which
oase the vendee, {f willing to accept
It, may tender the proportionate
amount of the price, It belng unneces-
sary for the court to determine its
value: Ses Moore v. Gariglietti, 228
IIl. 143, sand note to this case in 10
A & E A C 580, It s sald InRiess's
Appeal, 73 Pa. St 491, that the dower
right of the widow {8 of such a con-
tingent nature, depending as it does
upon her surviving her husband, as

well as her continuing in life after
his death, that no abatement in the

be determined by the court it is be-

that one fixed by the parties. This

—

price can be made which would b
Just to both partles without o etfed
making a new contract for them i
contract which perhaps in the
instance meither party would v
agreed to, certainly not the vedse
This ls the holding in Afple-Hamek
mann, ete., Co, v. Speibrink, supr i
which the opinlon & exhuustive

is supported by the authorities wh

are there collated. The following @

supporting that view: Reilly v, Suith,
25 N. . Eq. 158} Riesz’s Appeal st
pra; Fortune v, Watkins, 94 N, G ¥,

315; Cowan v. Kane, 211 (L 8
Sternberger v, McGovern, supm L=
cas v. Scott, 41 Ch. Bt 641; G“’h'"_i
v. Brugh, $8 Va, 865, 364; Barbotir ¥
Hickey, 2 App. Cas. 207; M4 L l:.l‘#
764; Plum v. Mitchell, (Ky.) 3b & B

891 In Alple-Hemmelmunn Real E';*l
Co. v. Spelbrink, supra, thare 1i 865
genting oplnlon by Lamn. J. fallow
ing the lead of the courts in lo¥&
Indiana and Wisconsin

Pomeroy on Speclflc Purformand®
(1879) at Se¢. 460 sharply rrmr:ikl:
Judge Sharswood's reasoning 00 ‘:‘L
question, in Rless's Appeal, 73 le
480, as utterly untensble But wé %
an array of comparatively recent u.“
following and sustaining the rule, }.
laid down by the courts af P"Mﬂ
| vanla and New Jersey, which L
to be the better and safer TIL# o
_: _The case of Bostwick v, Beack o
[N Y. 428, relied on by plaiotiff 8 s
in point as the widow signed the A
tract of sale, and the aur;mnmhl:-”
of the value of the dower wr.ss t -
might be pald to her out O lhf;.: %
chase price, and she was roquite
convey her dower lnrerl‘_!l-
courts grant sych relief onir |‘l e
the refusal of the wife to join if
deed was by fraudulent coliusiod -
the husband. Others hotd that
vendee had knowledge that the ¥ o<
was marrled, specific pérfgl'ﬂ-‘ :
with abatement will not b¢ "‘R.“
Lucas v. Scott, supra; aatinf‘: prrs
Co. v. Parisette, 65 Ob- =0 oo
Downér v, Church, 4 N. Y. 64757
tune v. Watkins, supri. !

It is sald in Watermen 02 :‘_““
Pert., Sec. 511, “H the nurchl;!f-
|he enters dnto thé confrach o
that the vemdor has a Wif®

HA4




