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Coarles Evans, respondent, v An-
gelinge Evans, nppellant. Appeal from
the  eirewit court for Clackamas
coutity: Hon, James T, Campbell,
} Arguad and subimitted October

Richard Bleight and (C. A,
Lamoreux on the brief) for appellant.
W, H. Fowler for respondent. Moore,

Reversed.

Mouore, J. This Is an appeal by the
lefendant from an order of the cir-

it court for Clackamas county, re-
fusing to set aslde & default decres
nnd for leave to answer a complaint
The facts are that on October 19, 1006,
sult was commenced In that court

Charles Evans ggamnst Angeline
Evans to secure a dissolutlon of their
marriage. The complaint statsd the
requigite facts to confer jurisdiction
of the cause and alleged cruel and
nhuman tréeatimnent on the purt of the
fefendant towards the plaintiff as the
ind for the rellel sought. Per-
gervice of provess could not be
+ upon the defendant, wherpupon
summons was undertaken to be
served by publication, the court's or-
jer therefor belng based upon plain-
titt's affidavit which, so far as ma-
terial, 1s as follows: “That defendant
is not a resldent of, nor is she within
the state of Oregon; that defendant’s
last kKnmown place of residence or
dlide was the town of Mankato, State
i Minnesotn. That plalntiff has made
due and dillgent search to learn or
pacertnin  the present rvesldence or
wherenbouts of #ald defendant, and
in this behalf inquired of and
rom Miss Annid L. Glless, 8t. Jolins,
Oregon, and Arthur H. Johnson, Fast
Portland, Oregon, persons wlo are
acquainted with or most  likely to
know the present residence, abode or
vhereabouts of defendant, amd that
fie 18 Informed by sald last mentioned
persons, and each of them, that they

s

LIt

-

was his wife. “All of the Information
regurding his being divoread from
fendant and fmarried to the Gillness
wWoman wad obtained by her slnce the
first day of January, 1910, and prior
to that date she had no notice, knowl-
edge or Information by whieh she
could discover these facts, She then
retained E. E. B ard of Columbus
Wisconsin, to In the matter
of plalntiff's i . dllvores and
the like. On February 12, 1910, de-
fendant first saw a certified copy of
the judgment roll in plaintitt’s divores
actlon. The statements contalned In
plaintiff’s affidavit for an order for
publication of summons as to defen-
dant's place of residence and domi-
clle were false and untrue and were
known by plaintiff to be false and un-
true.” The defendant further swears|
that she never was in Mankato, Min-
nesota, except, possibly to pass
through such place on the train; that
she never recefved the summons in|
the suit for a divorce and had mo
knowledge of the péndency of the pro-|
ceadings until Janoary, 1810, and was
ignorant of any fact or circumstance
that could have lead ta the discovery
thereof. The defendant’s sworn dec-
larations are corroborated by the af-

fidaviv of Mae Dahl to the effect that |y,

at Felton, Minnesota, in March, 1905, |
the alfiant visited the defendant whom |
she found In n gerlous conditlon with
minrks of violence on her face nmnd
throat and learned that she had been
seversly beaten by the plaintiff; and
that a delegution of women of that
place walted upon plaintiff and Lu-
cille Evans, the young woman whom
he representead as hes daughter, or-
dered her to leave and threatencd her
if she did not comply with the com-
mand; and that the plaintiff suddenly
disappeared Trom that placé about
June, 1805 The sworn statements of
the Inst affinnot are substantinlly con-
firmed Ly the affidavits of Otto Dahl,

know that the defendant Is not now

resident of nor Is she within the
state of Oregon, and that they verlly
Belleve that sald defendant |s now'n
resident in the town of Mankato, state
of Minnesota, and that sald last men-
tiongdl  place, I8 the last known
place, redldenpce, abode or wherea-
howts of sald defendant.”

Certifled coples of the complaint
and of the summons were malied to
Mankato, Minnesota, addresged to the
defendant and the summons was duly
publlghed for the required time in a
news paper printed at Oregom City,
No appearance having been made or
nnswer filed by the defendant, her
defaunlt was entered, whereupon the
cuuse was referred and from the tes-
timony taken findings of fact and of
law were made and based theréon a
decree of divorce was rendered April
15, 1907.

This motion was Interposad April
18, 1010, when an Answer was fen-
dered denying the allegntions of the
complaint as to the cruel and inhu-
man treatment charged and praying
that the sult for a divorce might be
dismissed. In support of the applicn-
tion to set aside the decres deféndant
filed an affidavit in which she glves
the sevarnl places In which she and
the plaintiff lived together, saving:
There hns not been a day since the
marringe that he could not have
learned by telegram and by letter the
postoffice address and place of domi-
clle of defendant and all about her
and what she was dolng,” She further
deposed that in the summer of 1904
the plaintift left Columbus, Wiscon-
sin, where she was caring for her
sick mother; that after the death of
the latter the affiunl went to Pelton,
Minnesotn, where she found him llv-
ing in a rented house with Miss Annn
I, Giliness (Gilness) whom he intro-
duced to her as n poor orphan he
wished to adopt, but whom he repre-
sented to others at that place as his
daughter. That about March 1, 1905,
delfendunt complnined to plaintiff
ol the presence of NMiss Glllness In
thelr home, whersipon he heat pnd
choked atfiant and his 111 treatment
became so consployous that quite a

the

Lowis Gilbert and Catherine Barry, |
who reside ot Felton, Minnesoia,
nffidavit of Arthur H. Johnson,
person mentioned In the affldavit for
the service of the summons by publl-
cation, 15 to the effect that he 18 the

plaintiff’s condln and acquainted with |
the purties hereto, each of whom he|

knew in Wikconsin.
follows: “Afflant
the plaintift above named
any time Inquired or this affinnt
egither orally or in writing, the resi-
dence, abode, whereabouts or post
office address of the defendant That
nffinnt never at any time told plain-
tiff, or wrote him that th edefendant
was not a resident of Oregon, or that
he belleved that the defondant resided
In the town of Mankato, stute of Min-
nesotn, and never told or wrote any
one to that effect, That affipnt never
heard of defendant residing In the
town of Mankato, Minnesota.," The
aflidavit of Albert Voth I8 to the ef-
fect that in January, 1910, when plain-
tiff visited Wisconsin he evidently en-
deavored to conceal from the people
of Columbus in that state the ploce of
his resldence. Thig declaration I8 cor-
roborated by the affidavit of K. K
Hrossard, the defendant's attorney.
The plaintiff filed an affidavit contro-
verting the sworn declarations here-
inbefore set forth, and stating In ef-
fect that the affidavit for the service
of the summons in the divorce suit
wis made undor (he honest bellef that
defendant's residence and abode were
then st Mankato, Minnesota; thut be-
foré muoking such affidavit he tele-
phoned Arthur H. Johnson, a resident

He deposed as
further siye that

. 2 -} miformed other we think the latter nrfilin.\'fl:]o fake n non-suit, after the cause hag
it that thf Gefendn “l-u] ]‘[(:r]‘~ .| does mot sufficiently overcome the|been submitted to the Jury or the
him .that the defendant had le “ | positive nssertlons to be found in the|court. It Is held, however, that ﬂl'li-r|
ton. Minnesota, to atténd a normal |

school 4t Mankato In that state; that
afflant has since been Informed that
ghe left Felton to attend
gchool st Moorehead, Minnesota. The
plaintiff farther deposed that defen-
dant’s motive in seeking to set pside
the divores 18 to secure a part of tha

property which he subsequently inher- |

lted from his parents; that by lh+’|
menans which she thius adopted an ef-|
fort has beon made to fmpose upon |
the court and to blackmall him; that |

di= |

|tion and inquiry dld take place, but |

| that T do not now remember the com-
| veraation in question, although 1 do

| tained In the several affidavits offered

{the showing thus made the question

| the

The |
the|

never at|

lln-rreamng niy memory as to the com-
|tents of the affidavits heretofore men-
|toned; that at the time I made sald
jaffidayit 1 had in mind elther a com-
munication in person or by letter;
that 1T am mow informed that the al-
| leged communication and Inuiry as to
(the address of the resldence and abode
of the defendant was by telephone:
that 1 had at sald time been informed
that the defendant had gome to & nor-
mal school to take a course therelnm,
| but that my memory does not earry
|me at this time to state whether or
(not I was Informed as to what normal
[school the defendant attended; that as
|'the conversation over the telephone
|took place a long time ago, and as
(it 18 possible that the sald conversa-

that If It did. my recollection now I8
| the sBame as it was at the time T made
the first. mentioned affidavit, to wit,

remember that at that time 1 had heen
Informed that the defendant was in
some normal schoaol.”

The foregoing !s deemed n falr sy-
nopsis of the material statements con- |

by the respective partles, and from

to be consldered ls whether or not
the plaintitf’s sworn declaration as to
the defendant’s residence evidences
such a degree of fraud practiced by
him in order to make 1t appear that
court had acquired Jurisdiction
pver her person, as would render a
refusal to set aside the decree and to
permit an answer to be filed an abuse
of diseretion. The statute declares
it 0 ocourt in its diseretion may “at
any time within one year after notics
thereof, relleve a party from' a jndu-i
mént, order or other proceeding taken |
agalnst him through his mistake, In-|
advertanee, surprige, or excusable
negleet.” L. 0. L. sectlon 103, Tha
decres of divoree was given Aprll 15,
1007, and this motion was not inter-
posed until April 18, 1910, 1t will be

{remembered that the defendant's af-|may be given against the pl

fidavit states that prior to Jantuary 1,|
1810, she had no notice, knowledge or
Information that a decres of dh'nrnﬂi
had been rendered, and had never re-
e¢elved a copy of the summons or coms
pluint in any suit Instituted for that|
purpose. If by the use of the wnrtﬂ
“notlee,” In the section of the statute |
| re

give to the term [ts technleal sense, |
|t!w enactment, without employing |
|many more words, could have pro-
vided that “at any time within one|
veur after a Judgment was t'ntorod"i
the court might set It aside for the|
reagons stated. Since the language|
suggestad has not been employed wo|
belleve the word “notice™ shovld be!
(construed to mean “knowledge,” and |
such boing the ease the application |
hereln was made within the time m- |
fted. Fildew v, Milner, 109 Pae. 108¢, |
As many of the defendant's relutives |
in Wikconsin lived near the plalntitf's |
kinsmen, he could. have ascerinined
her place of resldence and malled her
it copy of the compiaint and summons
It will be kept in mind that In the|
affidavit for the serviee of process by
publication the plaintiff states that |
he obtained his Information respect-|
Ing the defendant’s residence, In part

pears he came to the Paclfie Slope, |
whom he subsequently marrled, and |
who may have been the cange of the
Inhuman  treatment alleged In the
complaint as the basis for his suit
for divorce. Arthur H. Johngon's first
affidavit, offered In support of the
motion hereln, contradlots every state-
méent contained In the plaintl{f’s aworn
declaration a8 to a part of the soures
of his Information regarding the de-
fendant's residence. Johnson's second |
affidavit, made at plalntiff’s request,

ber Hose

costs a linle more than ordinary hose.

It lasts three times as long.

Tt will notcrack, split, kink or burst.

Processes of making Electric Rubber
Hose are protected by U, §. patents.
I mitation has to cease where dumability
and efficiency begin.

Don’t buy your garden hose until
you let us demonstrate to you the
wonderful qualities of the hose that
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SALEM HARDWARE COMPANY |
rullng thereon adverss to the ]\la[[p!
tiff, he moved the court for an order |

granting him a volintary nonsult
which was allowed over defendant's|

objection, upon the ground that ihe!:
law did mot authorlze the same. P4 Sa = s 'als

Bean, J. The defendant contends: |+ Money w
first, that the plaintiff was not -n-u: . . F
titted to a voluntary nonsult after o)+ Ladies’ Tailored Linen Waists, plain tucks; Hand Embroidered and Lace Trimmed.
trial upon the demurrer unless hn,z R P . 2 5 w ) » l 9
filed an amended complaint; second, g“l $ $ spem] s 5
that he was not entitled to the snm.-'i € ar nces? '7 to 3' : .
after the commencement or during the | : 2 48
e o i S UL S Regular Prices, $3.25 to $3.98. Special $2.
provides that a judgment of nomsuit !+

(1) on motion of plnintiff, ot any time
befora trinl, unless a counterclaim has
been plended ms a defense; (2) On|
motion of either party upon the writ-|
ten consent of the other; (2) On mo-
tion of the defendant, when the action
I8 called for trial, and the plaintiff|
fulls to mppear, of when after !

the |

forrad to, the legisinture Intendéd to | trinl has begun, and before the finall *
+

+
+

giibmission of the cause, the plaintiff |
dbandons It, or when upon the trisl|
the plalntift falls to prove a canse suf- |
ficlent to be submitted to the jury., |

Al common luw the plaintiff could,
a8 a matter of right, take a ponsuit|
at any time during the progress of
the trinl, and this right continued |
untll  after the verdict Currle v |
Southern Paclfic Co., 2% Or. 400,
wheraln Mr. Chief Justlee Lord quotes
Justice Black as saying. “There is no|
case which decldes thnt the plalntiff
may not become nonsulted on his own
motion, or that he mny not, If he
pleases  discontinue or withdraw his
notion”; citing Blair v. MeLean, 95 Pa, |
8t. 76, “Under the edrller Fnglish
decleions plaintiff might become non-
sult even after verdict If dissatisfled |
with the damnges awarded by the |
Jjury. Bul the rule wag changed by |
2 Hen. 1V, c. 7, providing that ‘after

from the woman with whom It ap-|vardlot a plaintiff shall not e non- | es-ed-t-tt-ttddstis

sult'"; 14 Cye. 400, I

Statutes  differ, and the practice
varies In the different states, In any |
of the states the statutes provide, that |
plaintif if he desirés to suffer a non-
sult, must do 80, “before the cause (&
finally submitted to the court or jury,” !
or “before the Jury retive.” or “before |
the final submisslon of the cause.”|
Thig right belng one given by statute,
I8 belleved to be abrolute, and one|
which the court hns no right to dany. |
Both of these clnsses of statutes are|

aintiff, | 3
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# formal |

Is very guarded but considering them | very genernlly constroed to mean that
both in their proper relation to each |the pinintiff is not entitled as of right

former. the legnl right on the part of plaintiff

Looking at the entire case as made | hag ended, the court may In ita lllH-l
| by the affidavits we feel satlsfied that | oretlon permit plaintlftf to reeall such
though there was a studled effort on | Submilssion and dismiss without preju-
plaintiftf's part to comply with the|dice; and In such case, the action of |
geveral reulrements of the letter of [the dourt unless it hus abused its dis-
the statiute so as to make the record| cretion, 1 no ground of error: 14 Cyc.
in the divorce suit appear valid, the|402, 403 |
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OP at SWEENEY’S

and Stark Streets, Portland, Ore.

We are Importers and Manufacturers of

spirit of the law was wilfully \-5,,““.',1' In commenting upon the matter of
by him and no notice wos glven to
the defendant of the attempt to sccure
a dissolution of the marrlage

f# nonsuit, <In re Petition of Butler, |
101 N. Y. 307, at page 300, Mr. Justice

Human Hair.
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26 inch $7.00 switches for .
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\ |
e dediio & reachad jlaces Continied on Page 6.)
, ) gk Pt - f— 5 he dl-| The deductlon fhus read

number of the women of Felton or-|relylng upon the validity of the ¢ el whan S " , |
dered such woman to L»u\-- town | vorce he sguin married and if t'!“'i:-}[I-‘1[|‘;\:!::mﬁ:- II\I:n\I“IH.Il]}in1-(].1’1‘1:1:1[‘)'”“11;::\‘ o
within 24 hours. That the command |decree is sot side it would ruln him |00 T 0™ Eyelioving shie is not / /
was obeyed and about June 25, 1805, | financially, make him m"hnh'“”'\‘.i alltless the conspquences must fall
plafntiff abandoned and deserted de-|guilty of a crime and place upon his| fln ™o, "5, B o o Tane e an In- n
fendant alnee which tlme he has con-| present wife a fearful social I..L"ltl!‘}m.?ﬂ“l ent vietom. the offect of the defer-| AT FOUNTAINS: HOTELS: OR ELSEWHERE
tributed nothing toward her support, | without any fault of elther. {"Hn!nntinn cannot be mitlgdted, for In - Got the
Ihat she learned he went to Fargo,|plaintiff’s counter affidavit I corrohel oot 0 o ichment that follows Original 4 Genuine
North Dakota, where he joined Missorated by that of his present “'“"'-‘.“\iu-l-nlun of the law some guiltless “ |
Gillness with whom he departed to}An affidavit was filed by Arthur H. 1!|-i‘i-i!l; who 1&g a relative of the ae- y I
the Paclfic Slope- She states that | Johnsop explaining. his h““]”\‘!' LT;“:; cused - party necessarily suffers hu- |
sfforts she made to find him in Ore- | ment made in behalf of the defendan {milistion for tha sentence which I8 |

in referring to which le deposed s
follows: “That since the making of
such nffidavit I have had o conversa-
tion with one of the attorneysd for the
plalntiff herein, and have been by him
ghown certain papers with & view of

gon without success, That on Janu-
ry 8, 1010, she learned that he vis-
ted Columbus, Wisconsin, to attend
mother's funeral, and was then
informed that he was living with
Anna I, Gillness, clalming that she

his

Western Union ‘‘Day Letters’” and
“Night Letters’’ are the most eco-
nomicalmethod of doing business over
great distances. Fifty words at tele-
graphic rapidity and the preferential
attention of the receiver assured.
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They make and hold business.
They represent economy.

As aids to modern business they are
working daily wonders.

THE WESTERN UNION TELEGRAPH COMPANY
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| in-]nl:ifui.

| If by cross complaint the dafendant
| sourht a divoree and allmony her -
plieation to set aside the decroe hereln
might afford soms ground for denying
the motion interposed for that pur-
pose, but the prayer of her nnswer s
that this suit be dismissed.

| Belleving that plaintiff deceived the
colirt when the divorce was granted,
|un:l that such n showing of his con-
duct hing heen made that a denipl of
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Not in any Milk *Trust

the motlon to s#t nslde the decree| ——————

amounts to an alige of judleial dis-

cretlon, the actlon af the court in RAND UPERA HUUSE
this respect In reversed, the decree

| et nside. leave |5 grantad to flle the

nnswer tendered and the chase 18 re-|

Original New York-Chicago Produes
tion and a Compuny of Unqguestionsd
Abllity, lieaded by

| mander for such further procesdings
| with thii opinlon |'I|":: GUARANTEED LAUGHMAKER
y |
‘ Hutehings v, Roynl Bakery. The
George Hutchlngs, respondent, v, °
Roynl Bakery and Confectionery com- |
pany. @ corporation. appellant. A|i-| r a ve l n g
mah connty The Honorable . 1
Gantenloin, Judge. Thomns Mannlx
(Wilbtir & Spencér, A. M. Dibble, \\'.\
on the birfef) for appslinnt. a e g m a “
7. 1. Hewitt (A. R. Mendsnhall, T. 1, W
Hewitt, Charles Stout, on the hrief) .
for respondent. Bean, J.  Affirmed. By JAMES FORBES
mal Injurie From an order . S g e
:Till.' |r]i:]'l'lllf; i voluntary nonsult, | THE COMEDY WITHH L0 LAUGHS
ndant sppeale. The defendant filed
the being overruled, (asues were |
jelned and the causs eame oo [or rl‘li'llfI
p t Jury. Three

Monday, Oct. 23

[#5 may he necessary not inconsletent | I
| Diecidsd October 10, 1011 |
Lieal frons the clronlt court for Multno- |
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#r to the complaint and upon |
re witnessen ware |

n and testified on behulf of ;.Iuin-: Don MaCMi“an

To the guastion, ne ta whether !

Intfrs Injuries were m-rnm-i and
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lone of the witnesses, tli'f!_'nlxllﬂ|"| orot Y rey
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