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Saturday Specials
LONSDALE MUSLIN

For Saturday only we offer you the old reliah!e

onsda'e Muslin, the regular
215 kindy ator o 10C yd

SHEETING

These Sheetines are of a standard make, full
width, good extra heavy quality—Specia
Saturday only, |

NINE-QUARTER WIDTH
30cvalue - oo

EIGHT-QUARTER WIDTH
28c value

-

for

MUSLIN GOWNS

These Gowns are made of good grade of mus-
lin, trimmed In either lace or embroidery, short
s'eaves, elc, For Saturday only we offer
them at the following special prices (you will
have to see these values to appreciate them).

$ .75 values —.-.__ 50c | $1.25 values ._..$1.05
 values - o - .. QQ\; 1,60 values ... 1.18
1,00 values - _____ 69¢ 2,00 values ____ 1.40

STOCKTON

OREGON SUPREME COURT DECISIONS

Fuoll Text Poblished by Courtesy of F. A. Turner, Reporter of the
Supreme Court

First National Bank of Cottage Groye

F. M. Chipman upon plaintiff's bank
7. Bank of Cottage @rove, Lane

in favor of J. H. Barnwell for $55,

County. dated October 2, 1808, and endorsed
First National Bank of Cottage in blank by J. H. Barnwell, Garman
Grove. & corporatiom, appellant, v. Hemenway Co, and the defendant
Bunk of Cottage Grove, a corpora- herein. 5
tion, respondent. Appeal from the That said forged, fraudulent and
cirenit court of Lane county. The worthless check was in words and

Hon. L. 7. Harrls, judge. Argued
and snbmitted July 25, 1811. H. W.
Thompson, (Thompson & Hardy on
the brief), attormey for appellant,
J. €. Johngon, attorney for respon-
dent. Hean, J. Affirmed.

This 15 an appeal from a judgment
fustaining a demurrer to each cause
of netion in plaintifi's complaint, and
dismissing the action.

The plaintift, for its firét cause of
fction, after the allegations of the
torporate existence of plaintiff and
fefendant, seta forth:

“That the plaintif and defendant
during all the times herein men-
fione! were banking corporations lo-
eated and doing business in the city
of Cottpge Grove in the county of
Lane and state of Oregon. That on
0 abogt the 5th day of October,
1908, the defendant presented to the
pluintiff for payment & certain forged,
frandulent and worthless check pur-
porting to have been drawn by one

figures as follows, to-wit:
'‘No,—

‘Cottage Grove, Ore, Oct, 2, 1008,
Firat Nat'l Bank, pay to J. H. Barn-
well or bearer, $65 Fifty-five dol-
lara, F. M. Chapman.

That there was endorsed on the
back of sald check words and figures
as follows to-wit:

‘1. H. Barnwell, Garman Hemen-
way Co. Bank of Cottage Grove,
Pald Oct. §, 1908, Cottage Grove, Ore.

“That F. M. Chapman was a de-
positor in plaintiff’s bank and hadto
his credit a sufficlent amount to pay
sald check; that sald check was pre-
sented to plaintiff by defendant with
a Inrge number of other checks on
sald day and that plaintiff, believing
sald check to be genulne, and believ-
Ing that the purported signature
thereon of F. M. Chapman was gen-
wine, and, relying upon such belief,
pafd to the defendant the sald sum of
$i6 and charged the same to the ac-
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Astoria Centennial

Pageant
Aug. 10 to Sept. 9, Inclusive

'ASTORIA, OREGON

$150,000 S pectacular, Historical
Jubilee commemorating the First
White Settlement in the Pacific

Northwest by the Astor Party.

Willamette Valley and Southern
Oregon Cities Day--August I7th

A FEW OF THE MANY THINGS YOU WILL SEE

_Flights by the womderful Curtisa Hydro-Aeroplane, traveling by
" land and sea.

Indlan Villages—Yakima and Nez Perces Indians,
United States Battleshipe. ;

indlan War Dances and Sham Battles,
Manufacturing Exhibits,

Mammoth Military and Naval Parade.

Oregon Department of Fisheries—Live Fish Exhibit.
Vivid deatruction of the “Ship Tonguin.” '
Clatsop Connty Exhibit,

Vonderful Kite-Flying Contests.

Spectacular Historleal Parades,

Sail and Motorboat Races, oy

Ellery's Royal Itallan Bangd, bt
Elaborate and Wonderful Iluminations, '

Uregon National Guard and U. 8. Marine Bands.
Special features to follow every day.

AUGUST 17—PROGRANW

. . Afternoon,

- D, m.—Concert by Ellery’s band.
Indian War Dances at Stadium.

00 p. m;q—lf‘—;vt.onderful Kite Flying contest at Centennial Grounds,

':00 p. m,—Concert by Ellery’s band.

Bdian War Dances at Stadium.

Reduced Rates on All Lines

o)

™
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[vnum of sald F M Chapman, who

October, 1608, plaintif  discovered
that gald cheok was false, fruudulent,
forged and worthless snd thereupon
imtiedlately notified sald defendant
of said faots and tendered safd check
10 sald defendant and demanded from
Sitiill defendant the repayment of enld
sun of §535; that safd plaintift pald
Euld sum of §55 to said defendant,
relving upon the genuineness and
valldity of sald check and under the
mistake that sald check was genuine
and valld and the check of F. M.
| Chapman and was drawn by gald F.
| M. Chapman and bore his genuine
slgnature; that in fact siid check
wae false, worthless and
and the signature to the same pur-
| porting to be that of F. M. Chapman
was forged and fraudulent; that de-
(fendant refused und still refuses to
pay to this plaintiff sald sum of §i5:
that by reason of the premises there
|18 now due and owing from sald de-
|I’t:ndnm to this plaintif the sum of
$05, with interest at the rate of slx
| per cent per annum from the Bth day
{of October, 1608."

| The second cause of action for $50,
|pald in like manner upon the forged
|check of F. M. Chapman, and the
{third eause for 275, pald upon the
Irurged check of the Digston Lumber
|compiny, slgned by H D, Crites on
{1tz behalf, are in substance and form
the same as the first, except as to
|names, amounts, dates, nnd the fact
[that the third check was dellvered to
plaintiff at defenddnt’s bank and tak-
|('ll to plointifi's bank, where the for-

fraudulent

i v
-lhe?a-u_lts-r refused to allow credit to
{ plaintif® tor said c¢hecks; that there- ew l.O ram
after and on or about the Gth day of |

beginning Sunday Matinee

-

lBligh Theatre

Advanced refined vaudeville

Three Feature Acts
Three Selected Pictures

SALEW'S BIG SHOW

| gery was discovered within less than|

two hours and the defendant immed-
(ately notified,

| Beam, . It will be noticed that
| there 18 on allegation that defendant
il-tmlw or suspectéd the checks were
forged. Nor Is defendant chinrged
with any act of negligence In fatling
to mike proper iInquiry as to the
genuineness of the cheoks, or that
E|rtn1u!iﬂ‘ was  misled through any
[fault of defendant. It was assumed,
|upon the argument of counsel, that
| piaintiff acted in entire good falth,
|mnd it is coneeded thal there are no
|9m=dn] elrtumstances connected with
the case, such as the abllity to ob-
tain. the money from the Jerfons
committing the fraud.

The question iz whether a banker,
upon whom a c¢heck ot blll has been
drawn, and who hag paid the check
~= bill upon which the drawer's name
has been forged, can, upon discovery
of the forgery, recover the amount
from the holder in due course, under
the clreumstances as shown by the
complalnt, Upon this Important
question, which is presented to this
court for the first time, there has
been a great difference of opinlon be-
tween the court 8 and the eminent
text-writers, and before entering
Into a consideration of our own stat-
utes on the subject we will refer to
a few of these authoritles. Follow-
Ing the ancient case of Price v. Neal,
1T Burrows, 1355, decided by Lord
Hansfleld, the courts of this country
have many times held that such a
recovery vould mot be had, maintaln-
Ing the position that, as between the
drawee and the holder, In due course
of a check the drawfe bank Is to be
dermed the place of fingl settlement,
where all prior mistakes and for-
geries can be corrected at omce and
finally, and if_ overlooked and pay-
ment is made, the matter is at ‘an
end, and there can be no recovery
thereafter, National Bank of Rolla
v. First National Bank, 125 8 W.
(Mo.), 513; Rodington v. Woods, 45
Cal, 408; Bank of Quincey v. Ricker,
71 1L, 489; First Natlonal Bank v.
Northwestern Bank, 152 111, 296;
Natlonal Bank v. Ninth National
Bank, 46 N. Y., 77; Elis v. Life Ins.

Co., 4 Ch. St, 628; see also Dedham
na"nk v. Ewverett Bank, 177 Mass.,
392,

its, und In those cases where the
name of the maker has been forged

presented to and accepted and pald
by the druwee, the
numerous TDHIH.I".I.(?T‘S refused a TECOV-

ery from the indorser, Deposit
Bank v. Fayette National Bank, 00
Ky, 10; National Bank v, State
Bank, 107 Ia, 327; Howard v. Mlss-

< isslppl Val. Bank, 28 La. Ann., 797;
Com, & Farmers Nat. Hunk v. Baltl- | nature {8 forged,

more First Nat, Bank, 80 Md., 11;
Salt Springs Bank v, Syracuse Sav.
Bank, 62 Barb. (N. Y) 101; Nat
Bank Commonwealth v. Grocers Nat.
Bank, 46 How. Pr. (N. Y.), 412; Car-
thage First Nat. Bank v, Yost, 11 N,
Y. Bup., 862; Farmers & Mer. Bank
T. Bank of Rtaherford. 115 Tenn., 64;
8t. Albans Bank v. Farmers & Mer,
Bank, 10 Vi, 141; Germanin Bank v,
Boutell, 60 Minn., 189,

There Is a line of declsions that
atate the rule as follows: The
drawee of a forged check, who has
paid the same,
of the forgery, recover the money
paid from the party who received if,

in due course, provided the latier has

fallure of the drawee al the time of
payment to detect the forgery, and
that the burden of showing that he
has been misled or prejudiced fs
upon the party claiming the right to
retaln the money. Lisbon
Wyndmere Bank, 16 N. D., 205; 108
N. W, 546; Bank v. Bingham, 71
Pac. (Wash.), 43; American Express
Co. v. Bank, 113 Pac. (Okla.), 11; 6
Cye,, 548, 547; Danvera Bank v, Sa-
lem Bank, 151 Mass, 280; Dedham
Bank v, Everett Bank, 177 Mass, 302,
Some cases have modified the old
rule. Many of the text writers ad-
vocate that in  such cases there
should be a recovery, for the reason
that the money so pald was paid un-
der mistake of fact, and that to al-
low a recovery is, therefore the most
equitable rule, II Parsons om Notes
& Bllls, 80; IIDanfel (5 ed.), Sec.
1656, The rule in Price v. Neal, su-
pra, hag been criticlsed as Inequita-
ble and fundamentally wrong (IL
Morse on Bank & Banking, Sec. 464):
It is sald to be harsh and againatthe
great rule that money paid by mis-
take may be recovered. 1I. Bolles on
Modern Law of Banking, 721, In the
divergent opinions in Germanlia Bank
¢. Boutell, 80 Minn., 189, the different
doctrine are sald to be well stated,
in the dissenting opinlon in which
we note that Mr. Justide Ganty, fa-
voking the so-called modern rule, re-
marks: “1 concede that it is good
publle policy to hold that a banker
ghould know the sigmature of hisde-

A bank is presumed to know the!
signatures of its depositors and the
condition of thelr accounts and cred- |

to the Instrument and the check or|
draft has in due conrse finally been |

coiirts have in|

may tpon discovery |

even though the latter was a lholder|

not been misled or prejudiced by the |

To amuse and make you
happy is my business,

‘Bargain Matinee Every Day

positor,
on the part of the banker, and moro
prompt discovery of the forgery,
which makes the business of forgery
mora dangerous and less successful."”
But the learned justice afflrms that
this should mnot overturn and ex-
clude other well established prinel-
ples applicable therefo, .

We have noticed these authorities
In a general way for the purpose,
nmoeng others, of considering their
effect upon legislation. On account
of a confusion of ldeas upon thisand
other questions of similar  nature,
and realizing that in  modern coni-
meree the coin of the country 1s sup-
plemented and alded by means of
drafts, checks and other commercisl
paper, the legislatures of more than
three-fourths of our states, In an en-
deavor to have a uniform law In this
respect, within the past few years
| have enacted a “negotiable instru-
ments” law. Ours was adopted In
1899, see Ber, 5834, L, O, L, et se-
Lqul,

The plaintiff in substance claime
to be a holder in due course of the
| checks I question, which defendant
had purchased In good falth and In-
| dorsed, and promptly pregented to
the plaintiff bank for payment, and
they were honored and paid by plain-
[tiff, and that such payments were
lunder a mistake of fact. “If an {m-
plied warranty of genuineness ac-
companies the unrestricted Indorse-
ment or transfer of any negotlable
I instrument, it Is an assurance to the
[ulmwce of its genuineness In all re-
, Bpeéets, save that of the name of the
drawer alone, with which knowledge
the drawee {8 charged.” Bank v,
Bank 96 Am. St, 169, 176, The doc-
trine that a bank is bound to know
the signature of its  cnstomer has
been applied wvery strictly by the
| United States supreme court. [L
| Daniel (5 ed), See. 1868, It should
| bs remembered however, that the
party holding such a check should In
no way contribute to the success of
the fraud. If o he would certalnly
not be a holder In due course. 11
Danlel (5 ed) Sec, 1667, See also
note on page 868 to the case of Peo-
ples Bank v. Franklin Bank, 17 Am.
St., 884. A check Is in the nature
of a bill of exchange, and trented as
such. Neal v. Coburn, 92 Mo,, 149,

The sections of our negotinble In-
struments  law, bearing upon the
| question involved, provide as fol-
| lows:

| L 0. Li Sec

6856, "“"Where n sig-
or made ‘without
|the authority of the person whose
| gignature It purports to be, It Is
| wholly inoperative, and no right to
| retaln the Instrument, or to give a
discharge therefor, or to enforce
| pryment thersof against any party
| therato, can be nequired through or
|umlt-r such signature, unless the
| party against whom it is sought to
| enforee such right i8 precluded from
IBEninp: up the forgery or want of
authority.”

| T, 0. 1, Sec. 5885, states that, "A
holder In due course la.a holder who
has taken the Instrument under the
following conditlons: (1)
complete and regular upon Itg face;
(2) that he became the holder of it
| before ‘it
notlee that it had been
| dishonored, if such was the fact; (1)
| that he ook it in good falth and for
| value; (4) that at the time it was

| negotiated to him he had no notice |

|of any Infirmity In the Instrument or

Bank v.|defect in the title of the person ne-|

!gotiating It." This definition does
'not embrace the case of a drawee,

L, O, L. Sec. §i839, Every indorser
'who Indorses without qualification
warrants to all subsequent holders
in due course (1) the matters and
things mentioned in wsubdlivisions 1,
2, and 3 of the next preceding sec-
tion, (That the Instrument is genu-
ine and in all respecis what it pur-
ports to be); and (2) that the in-
strument is at the time of his in-
dorsement valld and subsisting. And,
In addition, he engages that, on due
presentment, it shall be accepted or
pald, or both, as the casa may be,
according to its tenor, and that if it
be dishonored, and the necessary
proceédings on dishonor be duly tak-
en, ha will pay the amount thereof to
the holder or to any subsequent |n-
?omr who may be compelled to pay
L

L. 0. L, Bec. 5065. "“The accept-
ance of a bill is the slgnification by
the drawee of his asgent to the order
of the drawer. The acceptance must
be in writing and gigned by the
drawee. It must not express that the
drawee will perform his promise by
any other means than the payment
of money.” .

L. O. L. Sec. 6020. “Where a check

It tends to grenter \'-iriinnr.o:

that 1t 1s/

was overdue, and without|
previously |

fg drawn, the certification Is equiva-
lent to an acceptance.”

L. 0. 1. Bec: 6021. “Where the
|holder of a check procures it to be |
accepted or certified, the drawer and
all indorsers are discharged from |
dinbility thereon.” |

lls certifled by the bank on which it

L. 0. L. See. 8025. “In any case
not provided for in this act the rules |
of the Iaw merchant shall govern." |
| When the defendant bank, which

was & holder In dus course, |:r--z.--vn!-:
ed these checks to the plaintilf bank, |
the drawee, and they were l:umn’t'(l.|
aceepted and pald, the prlor Indors-
erd were thereby discharged l";um‘
| further linbility. The checks when

s0 paid had run thelr course; ﬂif‘!'i
were no longer checks within the |
meaning of the negotiable  instru-|

ments law, but only cancelled vouch-|
ers, and the plaintiff was not a hold-|
ér thereof in due course. St. Louls |
|Hank v. German American Bank, 127
8. W. (Mo.). 434; Riverside Bank v.
Isiwnnndunh Bank, 74 Fed., 270; Neal
v. Coburn, 52 Mo,, 139; Farmers &|
Merchants Bank v. Rutherford Bank. |
115 Tenn, #4. The payment of a
bill or cheek by the drawee amounts |
to more than an acceptance. The|
rule, holding that such a payment
has all the efficacy of an art'clbtam:o‘l
Ig founded vpon the principle that |
the greater fncludes the less. Bank |
v. Bank, 125 8§ W., 513; Neal v. Co-|
burn, supra. In Bank v Bank, 108
Mo. App. 465, Mr, Justice Broaddus,
answering the argument that abso-
lute payment was not an acceptance,
sald: “An aceeptance binds the ac-
ceptor to pay the bill, and he cannot
be heard to deny that he has funds
in hif hands for the purpase. A pay-
ment of the bill I8 more than accept-
ance, for the one ig an obligation to
phy: the other a discharge of the 1n-|
debtedness represented by such itk |
If the one concludes the drawee, it]
is inconceivable why the other would |
not.” Under, the provision In Seg, |
6021, L. O, L, that where the holider |
of & check procures It to be ncooplmll
or certifled the Indorsers are (is-
charged from lability, the plaintiff,
when It pald the checks In question,
precluded jtself from setting op that
the check wias o forgery on any want
of authority of the person affixing
the signature [t purported to hear
within the meaning of Sec. 0866, L.
10, T. The followlng cases, In which
the negotinble instruments law isap-

| plied, sustain this view: Bank of
Com. v. Mech. Nat. Bank, 127 8. W,

| (Mo.), 428: Title Guarantee & T, Co.
v, Haven, 111 N. Y, Sup, 805; Bank
of Rolla v. Bitlem Bank, 125 8 W,
(Mo.), 518; Farmera & Mer, Bank v,
Rutherford Bank, 115 Tenn., 4. In
the case of Title Guarantee & T. Co.
[v. Haven, gupra.  Mr. Justice Ingra-
{ham, in cansidering sections of the
|negotiable  Instruments similar to
those quoted from our statute, con-
strued them as making It conclusive
upon the drawee after acceprance |
|that the note was genuine and allj

|

prior indorsements assured.

Under our negotlable Instruments
| 1aw, as well as by the weight of judl-i
cial authority, we think that where n|
bank, as the plaintiff, being the;
drawee of a Dbill of exchange or
check drawn upon it by one of its
depositors, pays the bill or check to
a holder thereof in due course (as
the defendant, who has in no way
contributed to the fraud and is not
gullty of negligence in the matter),
and It I8 afterward ascertdined (hot
the signature to the bill or check 18
& forgery, the bank making such pay-
meént cannot recover the money from
such holder, A case of this kind ls
an exception to the general rule that
money pald under a mistake of fant
may be recovered.

There was no error in the judg-
ment of the lower court, sustpining
the demurrer, and it Is affirmed.
| Mp., Chief Justice Eakin did not sit
In this case, und took no part in ita
decielon.

| 0

| Some men discover that they have .

marrled the wrong woman after they
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% DR. M. P. MENDELSOHN

i THE SPECIALIST

The true specinlist possesses the experlence of years—the right
kind of experience—dolng the same things the rlght way hundreds
of thousands of vimes, with unfailing and permanent results. His
experience has taught him just what to do and how to do It, There
is no guesswork, no experimenting on your eyes, hence no fallures.
His scientific knowledge has made him the master of his profession,

I am the only specialist in the city who does not practice any.
thing else—but fit eyes correctly—with glasses at a very reason-
abla price, as fitting glasses (s my speclalty, and you get the benefit
of my 30 vears' experience by consulting me, T guaranteo satisfac-
tion in every respect, and [ can refer you to over three hundred
prominent citizens that I have fitfed since located in Salem, No
extra charge for examination,

The whole problem lies In these words, Rightly Fitted Glasses by
the vight man, Your case will not puzzle Dr. Mendelsohn.

I am permanently located In the United States National bank build.
ing, Yooms 210.11, Salem. Offlca bours from 8:30 to 12 m. and

: from 1 to 5 p. m,; by specinl appointment evenings.

}
}
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BARGAIN IN HOP LAND

I have gold five of the hop farms that I advertised as “'heing
cheap.” I now have a few exclusive contracts on hop farms; securad
before the price of hops went up. These can be had for o fow
days nt a bargain. On the expiration of the contract they will be
taken off the market, or the price increased, We offered a yard
for $7000 that will have $5000 worth of hops this year,

Come In at once, and Investignte these splendid opportunities.
8alem, Oregon, August 12, 1911,

JOHN H. SCOTT, over Chicago Store
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$

:Books for You

Vacation Trips

Large invoice just received
of Late Fiction on which
copyright has expired.
Best $1.50 Books for

50 Cents

Patton Bros.
Booksellers

r
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WHEN YoUVE HARVESTED

YOUR COIN

Just a

ground become many bushels of grain; so
will money you put in our bank from time to
time become a large sum,
pay you will help it grow,

few bushels of wheat planted in the

The interest we

4°, Interest Paid on Saving Accounts 4°),
i United States National Bank:

SALEM, OREGON

+
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