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We take great pleasure in announcing to our many friends and patrons that we have just
received our first installation of New Falls Suits. We wish to thank you for the liberal
patronage which you have extended to us the past season, that has enabled us to nearly
double the business of this department over any former Spring season. We have put forth
every effort in selecting our Fall stock, having scoured the markets of New York, Philadel-

phia and Cleveland, and we feel assured

We Can Show You the Suit that Will Meet Your Ideal

We can show you that particular suit—"the suit""—which combines all the new touches of
well-fitting Tailored Suit of Individual Style,
never before have the sufts been more beautiful, the colors richer.

fashion, a

-

PRICES $10 TO $50
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OREGON SUPREME
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Full Text Published by Courtesy of F. A. Turner, BReporter of the
‘ Supreme Court.

Estute of Jnmes W. Young, Mulino-
mah County,
In the matter of the estate of

Jimes W, Young. deceased. Appeal
from circuit court Tor Multnomah
county, Hom, H, J, Bran, judge. On
motion for rehearing. Reverged May
81, 1011, 116 Pac. 96. Fee & Slater
and Frederick W. Btelwer, for appel-
lants, Douglas W, Balley, for re-
sponident. ‘MeBride, J. Motion de-
nied

Mebiride, J. The petition for re-
hearing in this case Is based solely
upon the fallure of contestants to
gerve o notlee of appeal upon the
perdonal  representatives of Mra
Carolines Phillips  who dled pending

the hearing of this cauee in the ecir-
cult court,

The facts of the cage nre these:
Mrs. Phillips and the other contes-
tants appeared together In the coun-
ty court to contest the valldity of the
will presented by Mabel Warner, pro-
ponemt, In that court they procured
a decree, declaring the proposed will
a forgery, and vold. Proponent gp-
penled from this decree to the cir-

| cuit court, and, pending a hearing in

that court, Mrs. Phillips died. No

"substitution was made and the cause

wns heard and determined as though
Mrs, Phillips were alive, and the de-
cree of the county court was there
reversed, and a judgment for an un-

specified amount of costs was en-
tered against all the defendants, in-
cluding Mrs. Phillips. The contes-
tants appealed to this court and here,
for the first time, on motlon to dis-
miss the appeal, counsel for propo-
nent suggested that Mrs. Phillips
was an adverse party; that counseld
Icould mot appear for her on this ap-
peal without substitution; and that,
a5 her legal representative had not
been so substituted, all adverse par-
ties had yot been served and, there-
fore, that the attempt to appeal was
nugatory.

This court has mnot yet declded

whether a judgment, given against a
person who dies before the hearing
and submission of a case, is vold or
whether it 1s merely voldable, and
the authorities are hopelessly divid.

sel to appear and represent her on
her estate In the clreult court Tha
decree of the cireult court attempted
to tnke these rights awsy and fur-
ther to give a practical judgment
against her for costs. While many
courts, and perhaps a majority, have
held that such a judgment is voida-
ble and not voild, their reasoning
does not convinee us that a judg-
ment againét a persom not in exist-
ence s anything other than wholly
vold, or that it can possibly bind any
one, It may well be granted that,
where & cause has been argued and
submitted and the decision i8 in the
breast of the judge and nothing re-
maing but the ministerial act of
eausing it to be recorded, this fanc-
tlon may be performed nunc pra

ed upon that subject. But upon
every prineiple of reason and justice
such a Juldlgment ought to be held an
absolute nullity. Mrs. Phillips at
her death had a decree in her favor,
conferring upon her valusble prop-
erty and pecuniary rights. Her

4c Fibre Matting for

price 45c¢.

: Inspect our New Draperies,
New Curtains, New Nets and
New Art Muslins.

This is the most complete line of its kind in the city.

32C

We bought 3000 yards of this splendid wearing mat-
ting, very desirable for bedrooms and dining rooms.
Casy to keep clean, colors to suit everyone; wears like
iron, can be sewed like a carpet. Regular
While it lasts . :
P Price includes sewing.

RRIES .
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Imperial Furniture
- Company

177 N. Liberty Street.

Salem, Oregon
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func after the death of a party; or
| where default has been. taken and
| before entry of judgment the death
of a party occurs, the entry of judg-
ment, which I8 a mere ministerial
act of the clerk, may be proper ard
regular but that, where death on-
| ours before a hearing upon the mer-
its, the court may pass judgment
upon the rights of a decedent and
deprive him or his unrepresented es-
tate of valuable property, Is a propo-
gitlon so lllogleal and unjust that
we cannot assent to It, even though
declslons parroted down from one
court to another, with hardly n pre-
tense of reasoning to support them,
myy preponderate  in number over
those holding the contrary doctrine

At common law A sult was abated
by the death of o party: 2 Mod. *108;
2 Baund, 72 M,
by BSee. 38 L. 0. L. which providey
that the actlon shall not abate by the
death of a party, if the cause cof ac-
tlon continue or survive, and that the
eourt, ut
thereafter, on motion, may ailuw the
uction to be | continued
personal representatives or success-
ors In interest, 'The effect of this
gogotion I8 to suspend the su't until
such substitution I8 made: MeBelde
v. N. . R R Co, 19 Or, 64.
concelved that such suspension hns
the same temporary effect on the
rights of the parties a3 thowgh the
suit were actually abated;
ther party can move In the ocnge une
til a subdtitution Is ovdered; und
thut during the Interval between the
death of the party and substitation
of his legal representatives, this dls-
abilitles of either party remnin the
same as at common Iaw,

In terms to that In. foree in tois
gtate, the supreme court of Illinois
gay; “In the Dature
deceased defendant cannot plead in
abatement, or otherwise Interpose
the fact of his own death, and liigle
gal representatives, untll  hroupght
termplated by the statute,
supposed to be present, or to Snow
anything about the pendéicy of the
puit, and to hold a judgiaent ob-
talned under such clreumstances
binding upon them, would seem not
only Inconsistent with well settled
principles, hoat would probably lead
to the perpetration of great frauds.
We are, therefore, clearly of opinlon
that such judgments are, as already
stated, absolutely vold." Life Asso-
clatlon of - Ameriea v. Fassett, 102
111 315, 32%.

Among other cases holding to the
same effect may be cited: Tarleton
v. Cox, 45 Miss. 430; New Orleans &
C. R. Co. v. Bosworth, 8 La. Ann. 80;
McGreery v. Everding, 44 Cal. 284;
Lynch v, Tunnell, 4 Harrington 284;
Meyor v. Hearst, 76 Ala. 380; Guyer
v. Guyer, § Houston (Del,) 430; Weis
v. Aaron, 75 Miss. 138; Kager v.
Vickery, 61 Kan 342, Many other
cases might be clted to the same ef-
fect and quite as many, perhaps
more, to the contrary, but from a
consideration of the ruls as It ex-
lsted at common law, and giving our
itatute a fair and reasonable con-
struction, wa do not belleve that the
common law rule has been mo far
abrogated as to permit a trial and
decree upon the merits as against a
dead person and that such decree is
an absolute nullity,
| We do not understand that decl-
wilons of this court hold the comtrary.
JIn._ Mitchell v. Schoomover, 18 Or.
212, a Gefondant duly served .with

appeared and demurred to
complaint. The demurrer was

Ladies Tailored Suits

You will agree with us that

are sho wing all the new weaves in mannish worsteds, serges, etc., in dark blue, Havana brown,
coronation red, etc., et

death revoked the authority of umm-l

| proponent for costs, that could In Its | sign and endorse bonds, bills, checks
| present condition he enforced agalnst | and promiggory
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Summer Shoe Bargaj?l

Colors: Black, Ta

IN OUR BARGAIN

ent lots, We are determined

Hundreds of Pairs of Ladies’

Oxford Ties and Strap Pumps
BOXES AT ____._.. $1.00

These are odd lots from lines worth $2.00 to $3.00—
only a few pairs of a kind, but all the sizes in the differ-

of Summer Goods befors the season closes,

n and Oxblood.

PER
PAIR

to close out all broken lines

-—

Another Large Lot of
Ladies’ Summer Shoes
at $1.50

Broken Lines Wor

th $2,50 to $3.85

LADIES

| Reduced from 45¢ and 50¢
Light Blue and White

Reduced from 25¢ lines,

We've Just Placed a Large Lot of

LACE HOSE

ON OUR BARGAIN
TABLES AT .__.. 25‘:

Another Lot at 15 Cents Per Pair

Mostly Blacks and Tans

PER
PAIR

lines, Colors: Black, Tan,

overruled and he falled to plead fur-|
ther. Belng ip default for want of|
answer, the plaintiff took }udgmentl
against him. He died on the same
day. The judgment against him was
held valid upon appeal. But in that
case the defendant’ was In default be-
fore Hig death. Nothing remained to
be done but to enter the judgment
which was a mere ministerial act of
the clerk, flowing naturally from thel
default. Tn consldering cases of this
character, courts have mnot always
been careful to distinguish betwean
the rendition of a Judgment which is
a judicial aect and the mere entry of
a judgment on the recerd, which I8

make this distinction have been fre-
gyently led into the fllogleal and mis-
ohlevous position of holding that a
valid judgment ecould be rendersd
against a person not then In exist-
tnce—p mera memory,

Technleally speaking, the tran-
seript diseloges no decree in favorof |

anybody. That amount of the taxed |
costs nowhere anpears in the decree
which ndjudges that she rr_-r-mmr“twrI
costs and disbursements herein sus-
tained and oxpended on this appeal;
and the costs nnd disbursements for |
transeript on this aopeal; and the
costs and  dishursements  pald the |
stenographar  for  extending steno- |
eranhie notes of the testimony of
witnesses takeh in the trinl In the
court helow amounting to $—: and
that ahe recover from reapondent all

county eourt sustnined and expended
In thig ecaunge to he taxed, and that
expcution issue therefor.”  Such a
fudgment I= o nullity as to costs un- |
til they are properly taxed and en- |
tored In. the jndgment: Black on |
Julde, (2 &d.) Bee. 118. |

Whatever may be the conditlon of

| the law In cases where the shecessof |

it s |

one nlaint™ woon apmeal may lm-
nogs an additional burden npon o co-
niaintiff, who las not Jolned In the
anneal or heen served  with nntl--"1

| thereof, we are antlafled that In '!hl-'al'
| case no such burden can’ e thrown

thiat nel- |

Commenting upon an act similar | oo oe” oompany,

|
|

of things, thel , g

wem the estate of Mra, Philling and
that, therefope, she |8 not an adverse
martv within the meaning of our
Etntute

The petition is denfed.

Peek v.o Skelley Lumber Co., Douglps
1nd Connty.
Peek, appellant, v

. W F'rkl'lll'\'l
a corporation, ri |
spondent
court for Douglas county. The Hon, |
Hamilton, Judge. Argued and
submitted July 27, 101L Albert

thig seems to be determined In favor |
Thi 16 te velaked | her costs and disbureements in the | )
s rule I8 relaxed |

It will pav you to help us clean out broken lines at these
REDUCED PRICES

Brorwes, Coik Lore

sign all stock cerfifcates, wrllun—l
contracts, deeds, checks or warrants
upon the treasurer, and shall per-
form gepenally all the dutles usually
appertaining to the office of president
of i corporation. He shall have gen-
eral charge (subject to the control of
the board, of directors) of the busi-
negs affaire of the corporation, may

notes on bhehall of
the corporation, but he shall have no
power to Incur any debt on behalf of
the corporation, without the previous

congent of the Dbonrd of directors.
. . an

Upon the trial of the dction before
a Jury verdiet was rendered for de-

fendant by direction of the court
Plaintiff appeals,
Eakin, C. J, There Is Dbut one

question before ng  Had the presl-
dent authority to slgn the note, and

of the plaintiff by the language of
Art. IV, Sce. 3 of the by-laws, by
which he §s made the general exoous
tive pfficer of the corporation and is
given general charge of the business
affnirs of jt, and is authorized to sign
promissory noteg on Ita behalf, By
the suceeeding clause, It I8 provided
that he shall have no power to incur
Indebtedneas, but In this case the lia-
bility was Incurred by the corpori-
tion which was adjusted and the
amount ascertained by it, and hy Its
anthorlty n draft was Issued upon
{tgelf for the payment of the amount,
Which was presented to Skeolloy at
McKeesport for payvment, and his ho-
ing unable to pay the dreaft executed
the note sued on ag evidencs of the
debt. This was within the express

authority glven him by the by-laws
[t 18 not questionsd that the corporn-
tHon owed the debt avidenced by the
nole, ‘

The autborlties cited by defen-|
dant’s eounsel in support of its con-

Appeal from the circnlt | tention, relating to the power of the| mnde

managing agent of the corporation,
ara cawes of Implled anthority,
moat of them are expresaly

|
and |
placed

the case ngainst defendants conten-
tlon. In the by-law quoted, the
words In brackets—“subfect to the
control of the directors’—means
that they may control his acts even
In the matters expressly deleguted to
him, but, unless they do take some
actlon, the acts authorized may ba
dona by him without other authority
from the board. That language Is a
reservition in the board of a right
to control his aets, but the authority
I8 complete In the matters enumers
ated until the board has afirmatively
directed otherwige See Bates v,
Kelth, Iron Co, T Metenlf, 224,

The Judgment Is reversed and the
cange remanded,

o-
His Dream Is True.

TUNITED PRENS LUANSD winm )
Btockton, Cal,, Aug. 11,—Charles
W. Rathbin, of Lodl, who recently
became Imbued with the ldea that he
wns dead, brought his hallucination
to 0 renlity today at Clark's sanitar-
fum, when he hanged himself to the
bar of the cell with & towel, Rathbun
hand to bend his knees to throw his

welght on the lmprovised noose,

e

Storchouse Mlew l'|;.

[URTTRED IRAEME LRASED wihn.)
Newburgh, N, Y., Aug. 11.—A
storehouse on the New York aque-
duect, near Cornwall, cantaining 1100
pounds of dynamite, blew up today.
No trace of the bulldiag was left, and
the carétaker |8 missing. The con-
cunsion shook the earth for miles
aronnd.
t—
Gautes' Son to Wed,
Minneapolis, Minn, Aug, 11.—That
Churles (. Gates, son  and helr of
Jamm WO Gates the apadtiiontas mile
Honatre who died recently in Mris,
will  wed  Florence Hopewood, of
Minncapolls, wis the announeement
here todny. Misgs Hanewood i
now In Parls with her mother
" . -

Be sure and take a bottle of Cham-

| Abrabum, and (Otto Irving Wise, on|upon the graund that there was no!berinin’s Colio, Cholera and Diarrhoeg

“ | brief) for appeliant. F.

]
]

into court by the plaintit wus Ll P
tre not |

a,
Long and (Chas, L.
on hrlef) for respondent |

Eakin, C, J Raversed and re
mandud

Miealll,
John T.

EXpPrsy authority to  the agent

Hamll- | Cases In this court fully setile this| your trip this summer,

question
Co. 46 Or

Crawford v. Albany lee
upun which defendant

Remedy with you when starting on
It cannot boe
obtained on board the trains or steam
¢rn.  Chhnges of water and olimate

| largely rests Its case, recognizes the [oftan canses suddeon nttaoks of diar-

Thix Ix an action on a promissory | dlstinotion bilween the expresa and | rhoea, and it s best to be prepared,

note for the sum of $138H48.  De-

fendant | a corporation organized

implied authority, in which Mr. Jus-

tice Hean says: “No bhy-law or reso

Sold by all dealers,

—_— N

under the lnws of Oregon, duiru:l latlon was ever adopted by the cor- GLAVIS IS GIVEN

business in Douglas county. Plain-|
i had sued defendant In Douglas
county and aldo In  San Francleco,
California, upon an alleged debt of
ahout $4,000. On February 10, 1908,
while these actions were pending, the
subject of the litlgation was com-
promised between them for the sum
of $1350, for the payment of which
defendant {ssued to plaintiff its draft
upon itself, payable at McKeesport,
Pennsylvania. John K, Skelley was
the president and gemeral manager
of defendant company and resided
and had his offfiee In  MceKeesport.
This draft was presented to him for
payment, but he was unable to pay!
it, and this note, which Is algned
“Skelley Lumber Co., John K. Skel-
ley, Presldent” was tendered to
plaintiff through defendant's attor-
ney at San Franclico, In lieu of pay-
ment.  Plalntiff would not acceplthe
note until it had been epdorsed by
Skelley and White, two of defen-
dant's directors. The note it paya-
ble five months after date and -
cluded interest

The only defense to the action is
that the president had no suthority
to sign the note, and, therafore, that
it 18 vold. Sectlon 3 of Art. IV of
the By-laws of defendant corpora-
tlon reads as follows: "“The Presi-
dent shall be general executive offi-
cer of the corporation * * * ghall

poration atohorizing Its  president |
and secrelary or any one else to |
make and execute promissory notes |
for or In its behalf * * * |t |
elementary law that the president
and secretury of a  corporation, as |
fuch, have no power to bind the cor-
poration by the execution of promis-
sory notes or other contracts, but|
such authority ‘must be derived from |
some by-law of the corporation, or
some specinl order, or must be fm-
plled by some acqulescence or ratifi-
cation on the part of the corporg-
tlon'". And In Baines v. Coos Bay
Nav, Co, 46 Or. 307, after stating
that Mr. Graham, the general mana-
ger of the defendant corporation, had
no express authority to execute ne-
gotlable Instruments on behalf of the
corporation, Mr. Chief Juatice Moorg
says: "The rule Is general that no
managing agent of the corporation,
* & & possesses Implled power to
bind it by Issuing, accepting or In-
dorsing on fts behalf negotlable In-
struments * * ¢ The law re-
quirea that such an agent must pos-
pegs express authority befors he can
bind his principals by putting in olr-
culntion  negotiable instruments.”
This Is a statement of the general
rule and them the opinlon discunses
the exceptions.

We think the by-law quoted is not| hotl

of doubtful meaning and disposes of

A PROFITABLE Jon

Sacramento, Cal,, Aug. 11.—At o

| special mesting of the Calffornia Con-

gervative Commission, held this af.
tornoon, Louls R, Glavis, who wab
ousted from the department of the in-.
terlor by Becretary Ballinger for ox-
poiing alleged frauduolent Alaskan
oonl land deal®, was appolnted as soce
retary of the commission at §3600 a
year,

Glavis will be ip Sacramento to-
morrow to meet the members of the
commission, and discues plans for fm-
mediate work.

N
Ldfe Saved at Death's Door,

"I never felt so near my grave,”
wri W. R, Patterson, of Wealling-
ton, Texas, as when a frightfyl
cough and lung trouble pulled me
down to 100 pounds, In spite of doc-
tor's treatment for two yearn. My
father, mother and two sliters died
of sonsumption, and that 1 am alive
today la due solely to Dr. King's New
Discovery, which completely cured
me. Now 1 welgh 187 pounds and
have been well and strong for years.'
Quick, safe, sure; its the best remedy
on earth for coughs, colds In grippe,
asthma, croup, and all throat and
lung troubles. 60c and $1.00. Trial
@ freo. Quaranteed by J. C.

-




