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JUSTIGE BURNETT SEES

1T IN'A DIFFERENT LIGHT

And Expresses His Views in an Able Dissenting Opinion—

Wades Through Wills, Sheriffs’ Sales, Deeds, Mortgages

and a Mass of Other Things

Bewildering to a Layman,

and Makes His Own Conclusions.

OREGON SUPREME

Full Text Pablished by Courtesy

COURT DECISIONS |

of F. A. Turner, Beporier of the

Supreme Conrt.

President and  Trustees of Tualutin
Acidemy and Paclfie Unlversity v.
Keene, ef al, Linn County.

The president and trustees of Tua-
latin Academy and Pacific Unlver-
sity. gespondent, v. Emma A. Keene,
R. G. Keene, her husband, Charta O.
Zimmermpan, and Florence 8 Zim-
merman, his wife, 1da B, Wickham,
Lafayette Townsend, Samuel M. Gar-
land a8 administrator of the estate of
M. L. Zigler, deceased, I'. P. Bodwell
and Ora M. Bodwell, his wife, Mamie

two mortgaged, making parties de-
fendant of all persons having an In-
terest In the land, Including Zigler
and excepting the plaintift herein, |
either In Its name ns the President|
and Trustees of Tualatin Academy |
and Pacific University, or ns desig-|
nated in the will, *“Congregational
Seminary at Forest Grove”  That
sult went to decree of forecloseurs,
Zigler withdrawing his answer be-
|fu|1.= decrea. At the sale of the prem-
the mortgagee, Jacob Kees,

HER,

L, Burkhart, guardian Alma L. M-“"“lﬂhl the property and afterwards

len, and K. B. Ferguson, Belle C
Ferguson and J. A, Ruyter, partners
doing business as Ferguson & Ruy-
ter, appeliants. Appeal from the cle-
cult court for Linn county. Hon,
Willism  Galloway, Judge. Argued
and submitted June 8, 1911, Milton
W. Smith for respondent H. H.
Hewlitt for appellants.  Hurnett, J.
IMssenting,

On November 7. 1887,
Cullough and Carrle A. Talbott were
the owners of certain lands in Linn
county, and at that time mortgaged
the same to Jueoh Kees to secure the
payment of $000, On August 25, 1801
they gave Kees a further mortgage
ot the same premlses for $700. In
July, 1802, they sold about 20 acres
of the land to Mary Cady, SBubsequent
to the mortgages, MeCullough and
Talbott made s contract with M. L,
Zigler for the sale to Zigler of still
unother tract of sald land. MoeCul-

Robert Me-

lough, on the Sth of December, 1802, "

executed a will In which he provided
for the payment of his debte and
funern] expenses and the etvection of
a monument over his grave, and then
gave, devised, and Dbequeathed the
use of all the residue of his property,

both real and personal, to hig wife, | heraln clalm that

Lavina H. McCullongh,
natural Hfetime and directed that at
the death of his wife,

The Congregational Seminary, at
Forest Grove in Washington county,
state of Oregon.  McCullough died
December 13, 1892, seized of an un-
divided half of the land2 mentioned,
except what had been sold, as stat-
ed, and subject to the mortgages giv-
en to Kees, The will was admitted to

recelved a sheriff’s deed which, In
pursuance of the decres nnd sale,
purported to conmvey to him the en-
tire fee simple estate In the whole
tract. He subsequently sold to var-
lous persons, in separate parcels, all
the land in question, having entered
into possession of the whole under
the sheriff's deed. Among others he
quit claimed to Mary Zigler and El-
len Zigler for $360 the tract bar-
gnined by MecCullough and Talbott to
M. L. lIgler and another porcel for
$100,

On the Oth 1007,

of Muarch, the

| plaintift commenced this suit, alleg-

ing In fta complalnt, in detail, all the |
transactions above alluded to, except
that it states that it is adviged and
belleves, and therefore, alleges the
fact fto he that Robert MceCullough
never made nor executed the second
mortgage mentioned above. How-
evar, the plaintif offered no testi-
mony In support of this attack upon
that mortgage. It made defendants
of all the parties clalming Interest In
Lthe land subsequent to and ag gran-
tecd of Kees whether by deed, mort-
gage or judgment. 1t sates {urther
“that each and all of the defendants
sald foreclosure

during her | proceadings herelnhefore veferrved to,

and the sherift's deed made thereon

all that re-|to sald Jacob Kees, in effect, con-
mained of his property should go tolveved the entire

title in the said
premises to the sald Jacob Kees,
and that the subiseguent deeds and
mortgages hereinbefore referred to,
have the effect of transferring the en-
tire title to the premises heréin de-
seribed, whereas In truth and in fact
sald foreclosure proceedings and sald
gherift’s deed conveyed unto sald Ja-

[Cuunugu." The plalatift also avers

“that it is ready, willlng, and able to
pay such sum, If any, a8 may be
equitably due and chargeable against
the undivided half Interest of sald
premises described In this complaint,
owned by the plalntff, but plaintift
has bedqpn unable to learn or ascer-
tain what amount, If any, s charge-
able ngalnst plaintif's sald interest In
sald premises, or to which of the de-
fendants such payment should be
made; that a discovery and account-
Ing 18 necessary in order to deter-
mine what amount, if any, {8 charge-
able agalnst plaintift’s sald Interest
In sald premises on account of any
taxes pald thereon by sald defen-
dants, or either of them, since the
death of the sald Lavina H., MeCul-
lough and to determine what portion
of sald premlses defendants, or any
therpof, have beéen In possession of.
and what they have recelved from the
rents, lssues, use, occupation, or pro-
fits of such portlons subssquent to
the death of the said Lavina H. Me-
Cullough,” and prays that Its title to
the undivided half Interest, formerly
owned by the sald Robert MceCul-
lough he declared established; that
an accounting may be had between
the plaintiffs and the defendants
herein to determine what amount, if
any, plaintiff should pay to defen-
dants, and to which of the defendants
such amount, or any portlon there-
of, |8 payable; that upon payment of
such amount, If any be found due to
the defendants, each and all defen-
dants may be adjudged to have no
right, title, Interest, llen, or claim, or
gatate whatsoever agalnst plalntiff's
undivided one-half Interest 1in sald
premises; that they be enjoined and
restrained from claiming, or attempt-
Ing to clalm, any estate, right, title,
lien, or interest in the premises; that
the mortgage firat above referred to
be cancelled, and that the defemdants
who falled to appear shall be ad-
jndged to have no estate In the
landa.” The plaintlff clalms that it
is the residuary devises under the
will of MeCullough, and that he in-
tended the designation of “Congrega-

tlonal Seminary of Forest Grove™ to
fapply to the plaintiff herein.
The widow of the testator had

been dead nearly six years when this
sult was commenced The
dants answerad, glving the history of
thelr title, deralgning the same from
Jacob Kees, under his sherlfi’s deed,
and alleged that they had been In
possession, claiming to own the prop-
erty under color of title, adversely to
all persons, for more than 10 years.
The cause being at issoe, the clreoit
court rendered a decree In favor of
the plaintiff, in substance, that it Is
the owner In fee and entitled to the
posséssion, use, and enjoyment of an
undivided hall interest In the prem-
lses, free of all encumbrance, and
barred the defendants from clalming
any Interest In the same. From this
decree, the defendants have appealed,

Burnett, J. The bill has some of
the aspects of a complaint to deter-
mine an adverse interest In lands,
under Lord's Oregon Laws Seoc. 616,
ng Indicated by the extract quoted
above, but It cannot be entertained as
such, because It falls to allege that
the land I8 not In actual possession
of another. Tt I8 contended In the
argument on the part of the plaintiff

dafen-'

celved any of the debts or profits, or
weére even In possession of the lands
in dispuate. Bo far as that- ls con-
cerned, it I8, from the complaint, just
as apparent that the plaintiff should
make such an accounting as that the
defendant should. The bill {s manl-
festly, In substance, one exhibited for
the purpose of redeeming the land
from the effect of the foreclosure
sale In question. If It were not so,
why should It go to such extreme
particularity in relating the history
of the title and setting oul the
clalms of the defendants, and then
pray for a decree enjoining the de-
fendants from claiming any right or
title in the premises?

For the purposes of thls opinion, it
la not necessary to determine wheth-
eér the "“Congregation Seminary at
Forest Grove” i8 a8 suMclent designa-
tion of the plalntiff. The first ques-
tion which presenta itself {s, what
was the effect of the foreclosure of
Keene's mortgage without making
the plaintift there o party to that
sult?

wood, 10 Or, 326, that the true doe-
trine in this state 1a that a junior

by the proceedings to forecloge,
which he Is mot & party; that his
right to sell on execution and con-
vey the title remainsa unimpaired:
and that as to the purchaser at the
sale under his judgmont, the pur-
chager at the prior gale under the de-
cree of foreclosure must be consid-
ered as an assignee of the morigage,
nnd successor in Interest of the mort.
gagor, simply, and as in the same po-
sitlon he would have ocoupled had
he taken a simple assignment of the
mortgnge from the owner, and a con-
veyance of title from the mortigagor,
and made no attempt to foreclose.

In that case, the purchaser at a
sale under an exeoution, issusd upon
a junfor judgment, the owner of
which had not been made a party to
the foreclosire, was sustained In Wis
possession of the land as agninst the
purchaser at the foreclogure sale, al-
though the mortgage foreclosed was
prior In effect to the fudgment.

i This learning I8 further exempll-
fled In Sellwood v, Geay In 11 Or,
639, This case grew out of the same
proceading In question In  DeLash-
mutt v. Sellwood, supra, and it was
held in the later case, that when the
plaintif® In the foreclosure gsnit ob-
tained o decree for the sale of prop-
erty without maklng the defendant
Gray a party, the proceeding as to
him was a nullity; but that the sale
effected some Important results, In
this: that as to the defendant Gray,
It stood ns If no such sale had been
mude. e had a rvight to redeem by
paying the amount of the enctim-
brance, The plaintlf as purchaser
at the forec'osure and esale took all
the rights of hig senlor mortgagee,
and g0 much of the morlgagor's equl-
ty of redemption as wns not bound by
the subsequent llen of the defendant
Gray.

Still further, in  Osborn v. Logus,
28 Or. 310, this court says that the
owner of the equity or redemption ia
an indlspensable party and without
him the sult cannot procesd, Subse-
quent Henors are consldered neces-
gary partleg. hut their absence from

that any of the demendants ever re-'

,inslst upon redemption of the mort-
We are told In DeLashmutt v. Sell-

lien holder Is not in any way affected
to |

which the owner of an Integrul part
of the land included In the mortgage

was not made a party to the fore-
closure, was given the optlon of

compelling the owner of the parcel to
redeem by paying the full debt or
conveying to the subsequent owner
the parcel in question.

In Sellwood v, Gray, supra, Judge
Lord says, referring to the mortga-
gor: “His equity of redemption Ia
the right to redeem from the mort-
guge—to puy off the morigage debt—
until this right 18 barred by decree of
foraclosure; but until this right is
barred, his estate, in law or equity,
is just the same after, as it was be-
fore defaunlt. it is a right, though, ot
which the law takes no cognlzance,
and ls enforceable only In equity,
and has nothing to do without stat-
ute of redemptions. This Is g valua-
ble right, and exists not only In the
mortgagor himself, but In every oth-
ar person who has andnterest in, or
legal or equitable llen  upon, the
mortgaged premises, and Includes
Judgment creditors, all of whom may

gage.”
Conceding, ns we must, for the
purposes of this opinlon, that the

plaintiff was the reslduary devisee
under the MeCullough, will within
the meaning of the excerpt just
quoted, it had an interest In tha
mortgaged premises. Indeed, it
stood in the shoes of ona of the wort-
Engors, to-wil: vits testator. As such,
it had a right to sue for the =ademp-
tiontion of the premises, that right
not having: been barred by the fore-
clogure sult. onsidering I. even as
4 tenant in  common, [t still had a
right to sue for redemption, underd
the authority of Merritt v. Hosmer
11 Gray 276; 71 Am. Dec. 713,

An annlysis of the cases quoted
will show that the right of the pur-
chaser at the sale to compel a re-
demption on the one hand, and of a
parson interested in the premises to
sue for redemption, on the other, do
not depend on the decreée of the fure-
closure being wholly vold as to all
clalmants, In all the cases men-
tloned, the decree was yalld as to
some of the defendants in the sult,
but, of courde, {neffectunl as to par-
tieg In Interest who wers not made
defendants,

The right of a purchaser at such a
sile Lo compel a redemption by strict
foreclosure 18 a right which I8 the
complément of the right on the part
of one claiming a subsequent Inter-
|est in the land to bring a suit to re-
degmy.  The situation s this: The
tenant In common, not belng made a
party to the sult to foreclose, finds
some one in possession of the whola
of the land with whom he has no
privity, who is not a tenant In com-
mon under the original holding and
his suit to redeem s an effort torid
the land of the one who has thus in-
truded, The result of his effort 1f
successful I8 to terminate the effect
of the sale and restore the edtate to
Its former owners, for his redemption
inures to thelr benefitt. Dray v. Dray
21 Or. 6% What must he do to ef-
feot that purpose? He must do equi-
ty by redeeming the land, and to do
80, in the languuge of Willlams v,
Wilson, 42 Or. 307, he must pay the
fntire mortgage debt and Interest un-
der the equitable rule, and not under
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pald is concarned, contemplate noth-
Ing less that the full amount of the
mortgage debt. Tt must he so, for the
obfect of redemption 18 not to estab- |
llsh coténancy with the purchaser,:
but rather to terminate the effect of
the sale and exclude him from par-
ticipation In the title. TIle must,
therefore, have his full debt with In-
terest without deducting the amount
bid at the sale or any part thereof.

Nelther shounld the amount required
for redemption, if allowed In this

cage, be diminished by the $360 form-
Ing the conslderation pald to Keea to
induce him to quit eclaim the teact to
Mary and Ellen Zigler., If those two
grantecs were clalming under the
bond for deed from MeCullough nnd!
Talbott to M. L. Zigler, their interest |
was subsequent and subordinate to'
both tha Kees mortgages, the lalest
of which bore date August 25, 1801,
while the Zigler hond was execnted
August 1, 1802, Moreover, although
Zigler was made a party to the Kees
foreclosure suit as 4 junlor Ineum-
brancer under the bond, he withdrew
his angwer and the decres barred and
foreclosed him from any further in-
teres In he premises. By his pur-
chase at the foreclosure sale, Kess
took the land free from any elaim on
the part of Zigler. In a paraphrase
upon the lnnguage of Willlams v, Wil-
son, 42 Or, 308, there must have bheen
gome purpose In making Zlgler o
party to the [loreclogurs suft and
what purpose ean  be subserved
thereby If the decres denled or cur-
talled none of his rights under his
Junlor bond for a deed? The tifla ha

not set It up as his defense In that
sult, he might have had recourse
upon his obligors to recover whathe
had pald them, but he bhad no clalm
upon the purchaser at the sale for
the latter thok a title by parsmount
to Zigler's bond. Kees had the right
to sell whatever he had acquired by
the uule to Zigler or Keene or any-
one else but the deal would not in-
ure to the benefit of the plaintiff, a
stranger to the transaction,

To charge the $3860 ngainst the
present defendants, if n redemption
Is permitted here, would be in effect
to declare that notwithstanding the
Zigler bond was subsequent to the
Kees mortgages and was foreclcsed
and lts effect terminated by the de-
crea yet It survives the grave of
foreclosuré and ls resurrected into a
position parnmount to that of the
purchiser nt he sple, Of course If
the plaintiff in thig sult had alleged
that Kees or his grantees had re-
oelved anything from the Jand in ex.
cess of maintenance and taxes, It
might by that much reduce the
amotint o be pald for redemption,
within the principle Iald down In
Cartwright v, Savage, 6 Or, 307; but
nothing of that kind appears in the
complaint,

Manifestly, In this case, the plain-
tiff Is not trying to redeem it own
undivided halt separatsly, for as we
have seen, its title {8 not affooted by
the foreclosure sult to which it woes
not a party; but in order to do
equity, 1t must redeem the whole
property by paylng the whole mort-
gage debt. The property was pladged

probate and recorded In Linn coun-|ecob Kees only the undivided half in-[that it (5 a suit against the defen- the record does not perforce of that|the statute as from a sale under the

contracted  for having been extin-

i l ns n whole, the plaintifts testator
A - ” , = . s 0O-16 ;W ) . \ ' [froces .. | decree. gulshed by the foreclosure, not only | was liable for the whole debt, and
ty, Oregon, December 17, 1802. Kees|terest In sald premises formerly|dants as co-tenants with the plain- fact render the proceedings a nullity. |« s )
l‘i}flﬂrwnf‘\la began sult i‘n the cihcult|owned by Carrie A. Talbot and the|tiff for an accounting for the rents  In Wilgon v. Tartar, 22 Or. 604, a| Al the declslons of this court|becanse of the junlority of hia bond

court of Linn county to foreclose thellife estate of the said Lavina M. Me- and profits, but it nowhere alleges purchaseér at a foreclosure sale, in’ above noted, so far as the sum tobe

for & deed, but also because he did

(Continuad on Page 6.)
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Mid-Summer Clearance Sale
CLOTHING See the Goods and Prices SHOES

ROSTEIN &
GREENBAUM

Men's All-Wool Suits—New Styles, Neat
Patterns __ oo ... __.%10.00
Men's $10,00 Suits, Now 1.75

Heavy All Silk Fancy Ribbons—Values

Ladies' $3 Silk Waistsat__ .. ... ._$1.50
up to 65¢ yard at

Ladies' Oxfords, $3,00 values $1.75
Ladies' $1.25 Long Silk Gloves 59¢

Ladies' dress shoes, $3.00 values ... _$1.75
Children's $1.75 Oxfords ... ...-$1.00

Men's 7.0 Suits .. .. .. .. ... 5.00 Girl's $1.25 Middy Waists - .- ____. 75¢ Men's $3.50 Gxfords _. .. .. .. ... 81.75
N}en:s 1.(}9 PAMS Soss ecua s .85 $1.50 and $1.25. Ladies' White Waists $1.00 o HOS]ERY , Men's $3.60 Patent Leather Shoes ... _$1.75
Rﬁf;:i }2]5 E::Hi TN, SEE 5 }gg $1 Ladies' White Waists _____________ 65¢c E?"'Id,’%‘-g E‘H}OL‘ Hl“{s“'-‘-"y ——————————————— 1{5(? These prices are to clean up line of shoes. Re-
N & i é e e R e ' » - S H y0VS JC Heavy ropse ol 110 ‘ S are also f.tl 5 I r “regular K,
Qjm:‘q %Jl()] gn”F ________ gy ;g)g Values up to 75¢ Waists ... ____ .__.39¢ 'l-ﬂ?{f“?" [’fr}c lf“rm |_{:‘r_;! ol 5 - ggc ductions are also glven in our regular stock
ven's  £900 Fams -. -- . . _adies' 25c Burson Hose i 20c
MILILNERY Ladies 17¢ Fino Hose e mencui --13¢ TOWELS
OVERALLS Ladies' 10¢c Hose ... -..... -~ -- 8 1 950 White Turkish Towels. .. ... 190

We have markeq
department

| W Mome : everything down in this
Men's Best Bib Overalls. . _. __ . ____75¢ verything down in thi

23¢ lUnhleached
Men's Rest Striped Bib Overalls

10¢ Huck Towals

Turkish Towels 17¢c

MUSLINWEAR . 8

Nen's Blue Striped Jacket ... ... -.50¢ 25¢ Flowers foro. __ .. ____. ___10¢ Nice"Carsat Cavers _ 200 |j_t';wy .ft._l_l Ili]}m I'i_wy;;'iin:-_ . .8 F
Boy's B?Si Bib Overalls —. .- _-.__ 45¢ 35¢ Flowers for____ ___ . _____ __.15¢ 95c Muslin Drawers T T T 200 Cotton Toweling, yard . RES . 1P
Chll(hle” S RU!TII O —ov cov feem cmmens ggg {JOL F'UWF’I'S f“l' ...... = R T g 250 l'__q:h;.|(l|:r|]'$; Muslin Drawers . 80

Children's 26¢c Rompers - ...

BOYS WASH SUITS

65¢c Wash Suits now . .. ..
85¢c Wash Suits now
$1,25 Wash Suits now

LACE CURTAINS

.42
.-90¢
. _-$1.00
35 e aaaglilll
. .. ..%160

76c Flowers for__. .. . . __ _.___.
81 Flowers for__.. .. . = 50c
All Trimmed Hats marked down to little prices
All shapes marked down to little prices

39¢ Muslin Skiits
65c Muslin Skirts
$1 Muslin Skirts -
$1.25 Muslin Skirls
h0c Muslin Drawers
50c¢ Muslin Gown
75¢ Muslin Gowns

== 2 1-2 yards long, palr

$1.25 Lace Curtains, pair
$1.35 Lace Curtains, pair
$1,60 Lace Curtains, pair
$2.00 Lace Curatins, pair

62-inch Bleached Table Cloth, yd

Men's Pink Mesh Underwear . - ... _. 25¢ 36ic-in White Curtain Scrim, yd ... __ 8¢ Ladies' 10c Sleeveless Vests.. ... . 6140 $2.29 LL“_‘ “.j tains, RO ==mzoneo -$1.65
Men’s 50¢ Underwear __ ... __ .. _.39¢ 35c Imit, Rajah..__ ... ___ _________ 15¢ | adies' 25¢ Slecveless Vests __________ 20¢c Large Bed Spread, Special .......___ 65¢
! Men's A0c Overshirts - .. . ... 39¢ Turkey Red Table Cloth ... _____._. 23c Ladies’ 35¢ Slecveless Union Suits ... 25¢ $1.25 Bed Spread, Special ... .___ $1.00
Men's 75c Overshirts - ... ... __.B3¢ A good varlety of silk, yd - ... ____ . 2200 Ladies" 26c Knit Drawers .. _. __ _20c N vad Srpead; Speclal - - $1.15
Men's 81 Overshirts .- .. - _____ _..75¢ Men's $2 new Hatsfor . . __ .. ____$1.26 Ladies’ 25c  White Be'ts 10¢ "*si._’.(_H_J Bed F-Epm:u'!. Special - _..______.$1.60
Boy's H0c Overshits ... —....___. 40¢ Ladies’ 35¢ Gloves, paifr - .. - oo .. 20¢ Apron Ginghamg, per yard _._ . __ 56 $2.60 Bed Spread, Special . $2.00

BIG REDUCTION! BIG REDUCTION!

Ladies' 25¢ White Belts _ . . .__._.
Men's 25¢ Suspenders .. ____
Men's 38c Suspenders

BIG REDUCTION!

Muslin Corset Cover and Skirt, or
Cover and Drawers, good $1.00 values, now
75¢
LADIES' AND MEN'S DUSTERS COTTON BLANKETS LACE COLLARS 9-4 BLEACHED SHEETING, 25¢ Yd

R 0 S TEI N & GR EEN B A UM 240-246 Commercial Street

25¢ Corset Cover Embroidery, yard
17-inch flouncing embroidery
Nice Embroideries, yard, at

Combination Muslin Carset Cover and Skirt, ot
Corset Cover and Drawers, good $1,50 value,
... %1.00

Lorset

now only only




