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“ s“PREME unnecessary for the reason that the
"HEG“ _ note, set forth in the mortgage, pro- 3 -
: vides the date from which such ecom-
T n|c|3|“"s putation should be made. Vawter y.
Craft, 41 Minn., 14, 17. Should a per-
son purchasing one of these lots im-
e . medintely after the executlon of the
(Continued from Page 6.) mortguge, and paying or offering to
iy the amount required for a ro-
e h leage from the mortgnge, he In the
olyed 4 MOFtAREE upon a ‘r"“?l ol aamoe position, and  required to pay
and o Aocure the llllim'?f“ ‘I'—‘ i 5"_"‘ the same amount as one nitemmins]
of money at certain dates, in which (5 ohtajn such a release 10 years af- —
mortguge there was ‘c:"' following | terwards? That such a construction |
rovision ‘It I8 understood and | ghould be given to the mortgage (8] :
P ovord by and between the parties to|not consonant with resson.  In con- | ~y
:It‘-;:_. jatrument that the above des- struing the stipulation all the ocon-
cried Iand sball be platted Into not |tents of the mortagge must be tuken
jess 1han 100 lots, of uniform size,|into consideration. 1f upon the pay-
and that the parly of the second part | ment of the principal nmount stipy-
shall relense ABy of therlots In lh_ﬂ lated the morigages wers tompellnd
north hilf of gald land upon !ht' DAY= to relense to a purchaser, then atany
ient of $140 each, and any of the|thne when tendered the amount she
jots, when platted as aforesald, In the | might pe compelled to release sll of
gouth hall of sald la_l_'lli upon payment | the security glven for the note, with-|
of $8i for vach lot." 1In ‘h!* case itiout the payment of any (nterust. In
was determined that the covenant, as|ihe alsepce from the Stipulation of |
tn # partinl relenase, ran  with the | any speclfication regarding. Interest, "
janid 0 (pured to the benefit of the ||t would be Implied that in each in-
grante of the mortgagor l.\llt‘l'lluﬁllll-'_ | stanee oneh and evary lot should pay
. e ot so platted; that the | acerued inferest on fta proportionate
gt s piclupse wag not terminnted | fhare of dekt. The stipulation 18
py defnlt in payment of the sum' se- 1o b8 consfrued In  connection with
eured by the mortgage, butl continied the covenngel In the mortgnge ad to
in forca antil the mortgagee had fully | forectorure Wind sale in case of die
soscuted the power by sale of thoe|fault. Vawter v, Craft, siipra. To re-
mortgaged premises. In disenssing | quire the mortgagee to relesse the
wile case, My, Justice Mitohell, speak- | several lots from' her mortgage, and
ing for thn court, dedlared:  ““Phe |so lose the Interest on any one lot!
viilee, we think, 18 nni®arsal that the | woyld be an Injuhtice, and we think It
befEsl PansaN with the lﬂ!'lli to'whieh | wag not  the intention  that such
jt fs Incident. * * * The agree-|should be the case, 1f intended Lhat
ovenant 18 one relating to ' no Interest Wiag to be pald on the |
va tlehts of the parties in the land. | amount required for the releass, the
it affecty the title, and Fence affects | stipulation would, in effect, Indeed be
the vilue of the estate of the holder. | viclous #s thers would then be no
The release 18 for the beénefit of tho|inducement for the purchaser (o s
owner: fn fact no one but the owner |make pavment and obtain a release -
coiild be benefited by It It would be | untii the mortgses should be lore-
agninst reagon i it did not Inure to|closed. and one purchasing subjectio | ;
the grantee of the covenantes.' In jthe morigage In 1802 could allow the b
consldering this question it should be ' matter to remaln unpald  until junt‘
noted that the amount mentionsd In | before the time of the commencement
the stipulation, to be pald per acre, | of this sult, more than 10 Veirs after-
Is 80 fixed as to equal In the aggre- | ward, i ‘
gute the prineipul of the note seoured | The testimony on the part of de- |
by the mortgage. Under R similar | fandant Raidabaugh wns taken by dé-
stipolntlon In Clark v, Fontaln, 144 position, which deposition appears “,|
Mask, 287, 1t was held that the pur- [have been lost glnee the trial of the
ghaser [Yom a mortgagor, on peying | pqpse From a referance to the testl- | o0
the price mentioned In the mortgage mony, found in the transcript, it | =
was ¢ntitled to a release of hig lot, |geems that Raldabaugh's contract for [lng the deposition of witnesses n

and that in a sult In equity such @
stipulation should be enforced in fa-

vor of one holding under a mortga- |

gor. Defendant Raldabaugh having
purchased the lots from The Oregon
Land Company, obtained

of, neonrt of equity will deeres him
a deed from ong helding from the
vendor, with notlee of his equities in
the jiremlses, upon  payment of the
amount stipulated In the norigage.

Cowen v. Loomlis, 81 Iil, 132

On behalf of the defendant, Ralda-
Baugh, It I8 clalmed that upon his
payvment  without interest of the

dant  Virginin Watson's mortgage,
The stipulation I8 not perfectly clear
In ts ternis In regard to the payment
of Interest,  There I8, however, a pro-
vislon that notes and mortgages re-
eeived from purchasers, to be trans-
ferred to Mrs, Watson, should draw
Interest at eight per ecent per annum,
and be pavable on or before February
I, 1900, but the time from which In-

[for payment, ind written evidence of

0 contritet | Land Company, were
therofor and taken possession there- | The

amount of $25.76 per acre, or $475, he |
Is entitled to a release from defen- |

the purchase of these lots was at-
tached to his deposition, and we are
Informed by counsel that his recelpts

| substitution of those lost, It does
not appear, however, either from the
record or from the briefs or argu-
ments of counsel, that, If such n re-
mand should he wmade, any difterent
state of facts from those found by the
trinl court would be dlgclosed.
Contentlon {5 made by counsel for
defenilant D. M. Smith, and those ob-
|lu1n|n:: title to the lots through him,
upon the facts shown by the record
dnd found by the court thal on sc-
count of the fallure of defendant
Raldabaugh to pay the amount due
|on his contraet, hig rights in the
| premises were forfelted, and thnt de-
fendunt Smith elected to, and did, re-
gcind the contract for the conveypnee
of the lots and take possession thera-

bls transactions with The Oregon
lost therewith,
olreult conrt found In substance
that 1. M. Smith and subsequent pur-
chasers of the lots in question, knew
of Raidabaugh's contracy, of g equi-
tles tn the promises, that the allega-
tlons of his answer were true, and
that they, therefore, were not Innp-
cont purchasers. As the evidence con-
cérning Raldabnugh's rights In the
premises i8 not all before us, we are
not in 4 position to review these
findings of fact, and they will not he
disturbed, Wyatt v. Wyatt 31 Or.,
31, 435 Morrison’s Estate, 48 Or., [of. None of the defendants olaim to
612, f14; Neal v. Roach, (Or) 1[‘r?|hu\'i_* tendered o defendant Ralda-
Pac., 475, It |8 clalmed in behalf ofll}:mgh R deed of conveyanee to the
defendnnt Raldabaugh that his re- | lots In question. Neglect to pay on o
celpte and the contract attached tolstipulated pavday will not of ftself
his deposition having been lost or produce & forfeiture, if the credlior
mislaid, to have the tause rémanded, | Has not consldered time as of the ei-
would work an  Injustice upon him, |&ence of the contract, Davin v. Wil-
while counsel for the other «defen- |son, 106 Pac, (OrY, 795: Gribamn v,

: |
43 Me, 530; Clark v. Lyons, 25 HL, [garded as mutual and
Mr, J||P-Aim-r.u.

105. Regarding this point
tlce Bean, In Frink v. Thomas, 20 Or.,
265, says:  “When the vendor by his
contract to convay

the essence of the contract,
of equity will ordinarily
Interest on  the deferred
would he a sufficient
for the delay. Compensation,
not forfeiture,  Is a favorite maxim
with a court of equity. (Citing Knott
v, Stephens, § Or,, 285; Brock v. Ridy,
13 Oh, St, 806; King v. Buckman, 20
N, L Eq, 316y % % & & Although
there {8 no stipulation In the contract
that time shall be essential nor any-
thing in the nature or clreumstances
of the agreement to make It da, |t
could nevertheless have been so made
by n teénder of performance on the
part of the plaintdll and demand of
payment. * * * *  Ag 4 general
rile, the party who asks for the re-
selsslon of n contract for the sale of
redl eftate must be himsell without
fault, and whep as In this case the
payment of (0 purehase money anl

infer that

payments | equally In default
compensntion | hold

and | obligntion

coneurrent
which disable either party from
putting an end to the contract with-
out performance or a valld offer to

has not  affirmas | perform on his part; and so for as the
tvely provided that time shall be of | question of time is concerned, both |
& court | parties, after the duy provided for the

tonsummation, may be considered
and  neither can
himself  discharged from the
of eomplate performance
untll ke has tendered performance on

hls own side and demanded It on the

| other."

In 50 far as ghown by the findings
of the court and the record, this lan-
gunge Is peenliarly applicable to the
case now under conslderation. It
was ineumbent upon defendant Smith,
when he insigted that Raldabaugh
was In default to such an extent ss to
entitle him to have the comtract ro-
scinded, to allege and prove that he
had tendersd Raldabaugh a deed of
convéyance of the land, nccording to
the terms of the agreement, and do-
manded performance on the part of
the latter. Frink v. Thomas, suprn,
Smith should also have notified Rald-

—

contract would be rescinded, and de-
fendant Raldabaugh was entitled to
| résonuble time after notice in which
[ta make the required payments. Gra-
| hnt v, Merchant, 43 Or., 305. To de-
seribe 5 matter briefly, the affaira
of The Oregon Land Company wers
in & chaotlc state, and the real trou-
ble 18 that Raldabaugh pall the come
pany too much. It was his right and
duty to protect himself by withhold-
Ing from the contract price a sufi-
¢lent. amount to pay Mrs. Watson for
the yelease of her mortgage upon the
lots according to the terms thereof,
and his fallure to do this was un-
doubtadly on necount of relying upon
the Land Company to convey title o
him, aceording to Its agreement ex-
presfed in the contract of sale. Hav-
Ing knowledge of the mortgage, this
he did at his perll. Jackson v, Con-
dlet, 57 N. J. Eq, 6523

The mortgage from  defendant D,
M. Bmiith to The Orégon Land Com-
pany was glven, it Is shown for the
purpose of being transferrad to Mrs.
Watson, and as the amiount thereof 1s
less than that due upon Raldabrugh's

: ; 5ty i (ALEe Mero 48 Cr., 204, §05; Shafer v. the miuking or tender of the desd are abough that unless the money was contract, It should be cancelled, The
teregt peerneg 18 not  stated In the [dants suggests that the cadse ghould |.|II'1. hant, 43 Cr., 204, t ! de B
F ] Mvn i v [ 8 “ i B ¥ i) ] b MR l, 1 1 1 | 1
ipulation and this appears to be be remanded for the purpose of tak-"Niver. 5 Mieh, 253; Linscott v, Buck, to mul—r_ Imultansously, llli) nre v 11ail.l_. within 0 reas II'I!{I e time the totnl nmount due wvuven the Iand‘
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IS NOW INTALLED IN

WEST SALEM

Mouldings

Sash
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$30,000 Has Been Invested for the Manufacture of All Kinds of

Brackets
Stair Work Cupboards Buffets

The factory is in full swing. We can supply your needs at a mini-
mum cost. because our plant can produce an enormous output.
b

Get our figures before placing your contracts.
“PROMPT DELIVERY” is Our Slogan.

‘ WEST

SALEM

Room 204, United States National Bank Building

Telephone 877
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MOST PROGRESSIVE INSDUTRY TODAY:

1

OREGON

| Bhould be
|fandnnt Virginin Watson's
| The lots In question ahould not hs

| fram the data of
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Get the Original and Genuing
HORLICK’

MALTED MILK

PureNutrition, up
Invigorates the nursing -duuﬂ:
Rich milk, malted grain, in powdes form.

applied in paymont of dee
mOrtgnge,

burdened with the principal of, or in-
terest on the mortgage debt appor-
toned to the other lots. Mutusl Mill
Ins, Co. v, Gordon, 121 111, 368,

Upon payment to the olerk of $475,
togethor with Intereat thereon at
elght per cent por annum from the
date (o which the Interest on Mys
Watson's mortgnge has Dheen pald,
which from the note in evidenoe an-
Pears 1o be nbout June 20, 1897, and
$30 attorney's foes, within 80 duys
entry of decres In
the lower court defendant Ralda-
baugh Is entitled to conveyanoes of
title to sald lote In fen simple, fren
from all Ineumbrance, includng Mrs,
Watson's  mortgage, from plalnyin
Charles Scott as agsignes, and from
defendants  holding ttle  (heroio
through 1. M. Smith namely, to lot
39 from  Robert MoGilohrist and
Belle McGlichrist, and to lot 40 from
defendanta Albert Smith, J, E. Smith,
Cora Smith, Frank B Smith and Lofs
Jory, by Cora Smith, her guardian,
substituted for Abe Smith and Mar.
thi Smith, deceassd. And In the case
of the fallure to mako either of such
conveyances to defendants, the de-
eree¢ shull stand ns and for sueh econ-
veyanoes, or either of them and be
recorded an such. In the event of
Raldabaugh's fajlure to so make such
payments, defendant Virginin Wat-
son's mortgage shall be foreclosed,
and the lots sold, in the wanner pro-
vided by law, and sald resi property
gold upon execution, and  the pro-
ceeds thereof applisd: (1) To the
payment of the costs and expenses
making such sale, snd the costs and
disbursements of this auly; (2 To
the payment of the sald sum of $475
and Interest and attorney's fees, as
nbove (ndicated, to defendant Vie-
ginla Wataon; (9) In cane any bal-
ance of sald procesds remains after
making such payments, that the same
be pald to the defendant Raldabaugh.

The decree of the lower court shall
be modified as hereln indloated, as to
Interest.  Nelther purty to recover
cotts upon this sppeal, '

Men may legislate on women's ap-
parel, but those who try to enforcs
the 18w find what real trouble |a 1ike.

In the Wake of the Menslen
The litle son of Mra, O. B. Palmér,
FAttle Rock, Ark, had the menales.
The result was u severs cougn which
grew worse and was so sovera he
could not sleep, She says: “"One
bottie of Foley's Honey and Tar
Compound completely cured him and
he Has never been bothersd since.”
Croup, whooplng cough, menales
cough, ull yleld to Foley's Honey and
Tar Compound, The genuine {5 In
the yellow package. Refusa any

substitute, Red Cross Pharmacy,

Children Cry
FOR FLETCHER'S
CASTORIA

Safety

Convertibility
42 ] . I.iegular Income

These are some of the ad-
vantages of an Invest-
ment in our Savings De-
partment,

An ideal investment for
idle money or trust funds,

Can be withdrawn on de-

mand,
Capital
National Bank

SAVINGS DEPARTMENT

OME has Cement
Sewers centuries old

From the earllest times down
to the present cement his al
wayns been used in gewer oons
struotion,

Every sower has its  coment
jolnts, cemont Uning, brick lald
In coment mortar, menolithie or
sovtionil cement plpe—or aome
mannar of cement construetion.
Wo use the Iateest methods
and monpfacture n glazed ce-
ment pipe made entirely of »
mixture of one par{ cement and
two parts  coarse sand, This
makes a pipe that will never
wear out.

Made {1 falem by Balam people
Your monpy stays nl hothe
whepn you buy our pipe.

Call and inspect our faotory.,
got our prices and saveé monay,

Salem Sewer
Pipe Company

263 8. Liberty 81 Phone 14




