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to and become n part of my estate.

“In their trust my trustees are
hereby empowered to rent property |
and collecvt rents, make nocessary |
repaire lo property, pay faxes, or to|
ba more sxplicit, they are empowered |

‘lwrebr to collectivly do all acts that !

I would do were [ living, necessary
to protect and keep my estate Intact

th e

FULL LEASED WIRE TELEGRAPH REPORT

AN INTERESTING DECISION
ON INTERPRETATION OF WILLS

(Bl rd s . SRS

| now

for my devisees hereinbefore men-
tiond. Should a vacancy occur Inl
tmy trustees, then the remaining ones

lor one are to act and carry out this

This 8 my only will, but I}
refer to a canceled will made!
by me April 13, 1808, for the purpose
of corrobhorating the idea that it was |

trust.

property equally between my several
¢hildren and to the heirs of those of
my children who - had died, leaving |
children or grandehildren.

“Be it remembered that referenco
to sald canceled will should not

make it a part of this will, but only

-0 swa

The Will and Codicil of a Rich Portland Man Causes Much
Litigation, But Is Finally Settied by the Supreéme Court--- |am the owner of and have made no
Some Knotty Points on which Precedents are Wanting an

L "

. Decisiong at Variance Are Decided.

OREGON SUPREME COURT DECISIONS |

Full Text Published by Conrtesy ol F. A. Turner, Reporter of ihe
' Supreme Court.

Love v. Walker, of al,
County.

Green C. Love, respondent. v, Bm-
ma J, Walker, Alsiggtress 1., Peach-
ar, Nanoy M. Finke, Sarah R. Ander-
son, Lena G, Richimond, Sidelin F.
Hohmann, Lewls G, Stafford, Mary C,
Stafford, Hazel King, appellants.
Belle Robinson, Frank Souers, Inita
Houers, Dixon and Jacob Samuels,
defendants. Appeal from the eirenit
court for Multnomah county. Hon,
Earl C. Bronaugh, judge. Argued and
submitted March 28 1811, H, J. Big-
ger and Wallace McCammant, for re-
spondent, Wm, M. Gregory and Dan
J. Malarkey for sppellants. Moore,
J. Reversed.

This s & sult to determine an ad-
verse Interest in real property. The
facts are that on January 5, 1800, a

Multnomnh

lagt will and testament was made
and published as follows: “Know
all men by these presents: 'That I,

Lewis Love, of Portland, Multnomah
county, Oregon, being over the age
of 80 years, and belng of sound and
disposing mind and memory, do make
and declare this a8 my last will and
testament, in manner and form fol-
lowing, that I8 to say: 1 make, con-
gtitute and appoint T, T, Struble,
Philo Holbrook and H. €. Byreaden
exocutors of this my last will and
testament, and request and direct
that mo bonds or undertaking be re-
quired of them ak such, nor of them
a8 trustegs to held my eastata to a
cortain time herelpafter mentioned.
1 direct that all of my just debts, In-
clnding funeral expenzes and the ex-
pendes of administration be pald by
my executors, In order that my pur-
pose and ownership of property shall
be clearly understood, T hereby pre-
face my deviges and bequests as fol-
lows: 1 have made no deed to any
Pergon or persons to any real or per-
gonnl property to take effect at or af-
ter death, 1 made fivea deeds to my
children and grandchildren Sepiem-
ber 21, 1804 which were executed
and acknowledged before T. T.Stru-
ble, notary public. T made eight
deeds to my children, grandohlidren
and grandehild December 28, 1806,
which were nlso acknowledged he-
fora T. T. Struble, notary public;
other than these mentioned deeds, I
have made none sinee the first men-
toned ones of date September 21,
1804, 1 am the owner absolute of
the following real property In the
clty of Portland, Oregon: Lots 1and
4, block 117, city; lot 4, block 116,
city;: lot 3, block 10, clty; north half
lot 2, block 10, city; lot 8 block 111,
city: south half of lot 2 block 4, clty;
the east 75 feet and 11 Inches of the
south half of lot 4, block 8. ecity; the
north half of lot 4, block 3, city; the
south balf of lot 8 block &, city, 1
have never made a deed to any per-
son or pergons of any part or plece
aof thin property whatever, I also
own 787 ncres, more or less, of land
in seotlons 10, 11, 14 and 15. town-
ship 1 north, range 1 east, Willam-
otte meridlan; a portion of this land
18 outside of and a portlon inslde of
the coity limits of Portland, Oregon
I have made no deed to any of this
ACTeRge to any person or persons at
any time, oxcept for Columbia Ceme-
tery, It Is my purpose to will at thia
time all of my property personal,
real and mixed, to my legal helrs in
the same proportlon as the law would
convey the same to them In the ab-
sence of any will by me reserving
only the burial place where my wife
is now burled, and a strip of land
two feet In width adjacent theretoon
the west north and east of sald bur-
ial spot. and 1| hereby set aside said
burlal place (spot) and sald two feet

For Al

of Innd adjacent thereeto forever as
a resting place or buarial spot for
wilfe and myself; sald burlal place
Joins Columbia Cemetery on the
northwest cormer, which sald ceme-
tery Is in section 10, townshlp 1
north; range 1 east, Willamette mer-
idian.

"My will {8 and T direet that my
estate shall be divided into six (6)
shares or parts of equal value, to be
disposed of In the following manner,
viz: First. 1 give, devise and be-
queath to my son, Fred D, Love, one
of sald shares or parts. Second, 1
give, devise and bequeath to my son,
Green C. Love, one of safd shares or
parts, Third. 1 give, devise and be-
fueath to my #on, Lewls P. Love, one
of sald parts or shares. Fourth.
I give. devise and bequeath to my
grindson Willlam King, a son of my
deceased daughter, Malinda J. Shep-
herd, one third part of ong of sald
shares or parts. Fifth, 1 give, de-
vise and bequeath to my grand-
danghter, Matilda Shepherd, wife of
James Sheépherd, and a daughter of
my decensed daunghter, Malinda .
Shepherd, one-third part of one of
sald sharesd or parts. Sixth. 1 give,
devise and bequeath to my great-
granddaughter, Hazel King, who s
a minor child, and a daughter of Al-
blon King, deceased, who {8 a son of
my deceased daughter, Mallnda J.
Shepherd, one-third part of one of

gald shares or parts Seventh. |
Elve, devise and Dbequeath to my
daughter, Mary C. Stafford, one of

sald shares or parts. Eighth, 1 give
devise and bequeath to the children
of my deceased son, Willlam Love,
one of sald shares or paris of my es-
tate to be divided among sald child-
ren as follows: To L. W. Love, the
one-fifth part of sald share; to John
A. Love, the one-fifth part of sald
share; to Ulysses G, Love, the one-
fifth part of sald share; to Charles
W. Love, the one-fifth part of said
share; to Frank P, Love, the one-fifth
part of sald share.

“It I8 my will and purpose that my
estate shall be kept Intact and mnot
distributed to my devisees till Jan-
uary 1, 1907, (nineteen hundred and
seven). [ direet that my executors

to show what my Intentions bave al-
ways been foward my helrs. Refer- |
ence to the fact In this will that I

dead to certain property, is because
1 have been informed rellably, of one
frendulent deed to certain valuable
lpru]wrty purgorting to have been
made by me and also have heard ru-

|mors of the existence of another
fraudulent dead, I pronounce and
declare all such deeds or deed as

fraudulent; and any and all elahns
Inr any person or persons of having
genuine deeds or titles to any of the
property hereinbefore described, are
false and villianous, and | hereby In-
struct my executors and trustees to
| contest any such claims to the utier-
most, that my property may be lept
intact and saved to my lawful helrs
a8 hereln devised, And lastly, 1 do
hereby revoke all other wills hc-rP~|
tofore made by me, and <declare this
and no other to be my last will and
testament, and deslre that of this
prool shall be taken and admitted to
probate as a muniment of title,

In witness whereof 1 hiave here-
unto set my hand this Sth day of1
January, 1899, (Sgned) Lewls Love.
(8eal).

“The above Instrument was at the
date thereof slgned, sealed, published
and declared by the said Lewis Love
(o and for he last will and testament,
in presence of ug who at his request,
and in the presence of sach other, |
have subscribed our names as wit-|
|nesses  thereto, (Signd) Q. P. B
| PFlummer. Residing at Portland, Ore-
gon, Edward Holman, residing at
Portland, Oregon.”

At the time the will was made
plaintiff was a widower and two
children of a deceased daughter were
his only living Issue. He subsequeni-
Iy remarried, however, but no issue
resulted from the unmon. A supple- |
mental testament was made of which
|the following is a copy: “I, Lewis
|1.m‘e. of Portland, Oregon, do make
this codicll to my will, 1 hereby ex-
pressly confirm my last will, dated
Junuary 5, 1899, excepting in so far
as the distributlon of my property is
changed by this codieil First. 1
hereby will, decree and declare that
the devise or legacy to my dn1lghlnn|
Mary C. Btafford, In my said will,|
shall be for her sole and separate |
use, in dependent of her husband at
all times and that at her death the
gnld devise or legacy to her shall go|
to her chldren, share and share alike. |
Second. 1 hereby will, decree and
declare that the devise or legacy, In|
my sald will, to my son, Fred D.
Love, shill be for his sole and separ-!
ale use, independent of his wife at
all times, and that at his death the'!
sald devise or legacy shall go to his |
ehildren, share and share alike. |
:Third. 1 hereby will, decres and de-|
1('l:ln- that the devise or legacy in my
sald will, to my son, Green C, Love,

1

“Just Say”’
HORLICK’S
It Means

Original and Genuine
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Coitage Grove I8 to have a grand
sWeel pea carnival.
The resldence of Mrs. Bllen G.

MALTED MILK
The Food-drink for All Ages.
More healthful than Tea or Colfee.
s e digeition.
Rich milk, mated grun, powder forn
A quick Junch prepared in a misute,
Take no substitute, Ask for HORLICK'S,

the time of his death” does not
mean the end of plaintift’s tife ‘at any
time, but his decease prior to that of
the testator, or before a partition of
the however,

defendants’ counsel,

that the clauge In the codlet], “In case |

of his death.," meang plaintift's dis-
solution at any time prior or subse-
quent to that of the testator or be-
fore or after January 1, 1907 when
the land was to be divided, whereby
they have possible interests in the
real property Involved and that in re-
Jecting thelr claims an error was
committed,

An Irreconcilable confliet of judi-
clal utterance exists as to the ocour-

rence of a possible uncertain inel-
dent such ag |s referred to in the
third clause of the codicil. In speak-

Ing of a gimilar testamentary direc-
tion a text writer says: “The gen-
eral rule I8 that where the contest Is
sllent, the words referring
death of the prior legatee, in connec-
tion with some collateral event, ap-
ply to the contingeney happening as
well alter as before the death of the
testator.” 2 Jarman, Wills (6th Ed.)
719, Bee algo Rood, Wills, Sec. 653.
Another author, referring to the sams
subfect, observes: “The Intentlon of
testator that dyiong without Issue may
mean a death after the death of tes-
tator may also be Inferred from oth-
er provisions In the will, Thus, a
provision that, In case of the death
of the beneficiary without issue, her
share shall revert (o the estate of
testator shows (hat he contemplutes
her death without issue after his
own., So a provision that certain
lands shall pass to festator’s sons
after the death of testator’s widow,
provided that If either dies without
Issue his estate shall pass o an-
other, shows that the death without
issne meant a death after that of
testator.” Page, Wills, 798, In the
excerpt last quoted it will be obh-
served from the allusion to a testa-
tor's ‘“estate,” which means the
property he might leave at his death,
and from the reference to a testa-

tor's "widow” which ncessarily sig-

| nifies her expected survivorship the|

intention |8 deduced that the contin-
gency specified is supposed to ocour
after the testator’'s death In the
case at bar It will be remembered
that the codicil declares that If plain-
tiff die without lawful lssue him sur-
viving, “then the said devise or leg-
Acy to him shall belong and go to
the remnining devisees of my sald
will In proportion as they hold of the
shares or parts of my said will.” As
the remalning devisees could not
take any ¢statée or Interest In the
testator’'s property until his death,
the word “hold" as used in the third
clause of the supplemental’ testament
manifests an intention
claration of the contingency of plain-

decease subsequent to that of the
testator. 1If, however, the condition
of death without lawful lasue lving
related to January 1, 1807, when the
real property was to have been par-

shall proceed to administer upon my |gpail be for his gole and separate ue, titioned, it may be supposed from the
estate at once after my demise, and | pjependent of his wife, at all times, 'e8tatars advanced age when the will

having In due time closed up my es-
tate ag executors, that them my es-
tate shall pass to them ns trustees,
to be held In trust for my sald devl-
gee till January 1, 1907, and man-
nged by them as such trustees till
the time of final distribution. 1 di-
rect that my trustees, T. T. Struble,
Philo Holbrook and H. €. Breeden,
from time to time as the recelpts of
my estate may exceed the expendl-
turs, such porton thercof as (o the
Judgment of my sald trustees can
safely ba distributed, be distributed
ond pald to the devisees pro rata not
oftener than two times o each 12
months. I direct that my trustees

migke finnl distribution of my estnte:

on January 1, 1907, or as soon there-
after as practieable, and If my de-
viseas can agree, sald final distribu-
tion can be by division of my prop-
erty by such agreement, but if they
cannot &0 agree, then my trustees
shall make a divigion of my property
according to the shares and parts of
ghares In my estate and my devisees
can cast lots for their several inter-
ests elther in person or by thelr law-
ful representatlves, Be It remem-
bhered, however, that in the adminis-
tration of my estate by my éxecutors,
and bafore they close up my wstate,
and it passes Lo them as trustees, all
personal property Is to be sold, and

Avyer’s Pills are liver pills. All vege-
table, sugarcoated. A gentle laxative
for all the family. Consult your doc-
tor freely about these pills and about all medical matters.
Follow his advice, He cortainly knove heet,

the proceeds of such sale will belong

and that in case of his death with-
out lawful’ issue, born alive and lv-
Ing at the time of his death then the
sald devise or [egacy to him shall
belong and go to the remaining de-
visees of my sald will in proportion |
a8 they hold of the shares or parts |
|of my said will, Lastly, 1 declare
this is a codlecll to my will, and that
this Is the only codicil that | have
|made and | herely declare my sald )
will of date January 5, 1800, to be
|my last will and testament and nlso
hereby re-aflfirm the same in
particular, except as modifled by this
codlell, which codlell 8 to be at-
tached to the safd will.

“Witneéss my hand and seal thiﬂ!
26tk day of February, 1002

(8igned) "Lewis Love" lSean;

The testator died July 8§, 1503, and
hig will and codicil having been pro-
bated and the estate settled, the
trustees set off to plaintiff the real
property dseribed in the complaint.
Several of the devisees executed to
plaintiff deeds of any possible Interest
they might have in his allotment but
others of them having asserted ad-
verse clalms thereto, this suit was!
Instituted to determine the Issue and
the enusa having been tried and the
rellef prayed for In the complaint
granted, most of the defendents dp-
peal from the resulting decree

Moors, J.: It Is maintained by
plaintift’s counsel that the will gave
to thelr client an e¢state In fee In the
premises; that the codicll does not
clearly evince an Intention to abridge
such absolute Interest; that the con-
dition stited therein, assoclated with
the contingency of dylng “without

every

J.0 l"“ﬁl.-

lawful issue born alive and living at

wis made that he could not reazona-
bly have expected to live until that
time, and that at his departure the
fevisess would have become vested
with an estate In the lands which

(Continued on page five)

Oelebrated Lenr Purarce

The Best Heater

It will save you m ey every day yo

own It. I <ell mid natal' the bes
Let me give you figures,

See Me

About an Individual lighting plamt
for your home. 'The besc thing In
the market for vooking and lighting

A. L, Frasier

Phoue 136, 165 Btate Street

to the |

Mann, of Independence, burned
| Monday mormdng. The bhullding and
|contents wera a total loss,

The James Means residence and
| the Hermiston warehouse at Hermis-
ton burped Monday; loss $6000.

The desciples of Isaac Walton had
{a fine day's sport at Oregon City
| Monday, and many fine salmon were
{taken on the hooks—many 40-pound

always my purpose to distribute wy | ™S Othery are imitations. |fsh bveing ecanght.
Grove (‘ummurelai]

| The Forest
Clpb has petitioped the elty couneil
[to extend the city limlits.

{ Citizens of Menlo want a rallroad.
the Clackamas Southern, extended

|the real property. It Is fnsisted by |'™o the llula..ll_'x_l. and have subscribed |
& bonus of $5000 to get i, l

J. A. Nice, rural mall ecarrier on
route No. 1 at Springfield, has set
the pace by using a motor cycle, and
Iso makes his rounds in less than half
!the time oceupled when he used =&
| ROTHRE,
‘ Weston has shipped 98 cars, 2829
itons of produce, In the past seven
| weeks,
| Two of the Astorin jail breakers
were captured at Clatskanie Friday.
Eastern Oregon grain crops begin
I to feel tha need of rain,
| The new Harrlman bridge at Port-
| land will be sa constructed that the
| lower deck cag be lifted without in-
terfering with the upper.

A Leading Californin Drugelst.
Pasadena, Cal., March 8, 1611.
Foley & Co., Gentlemen:—We have
lsold nnd recommended Foley's Honey
{and Tar Compound for years. We
|belleve it to be one of the most effi-
|elent expectorants on the market.
Containing no opiates or narcotles,
it ean be given freely to children.
[Enough of the remedy can be taken
[to relieve a cold, as it has no nau-
| ¢eating results, and doeg not inter-
|fere with digestion.
[ty, C. H. Ward Drug Co. C. L. Par-
|sons, secretary and treasurer. Get
{the original Foley's Honey and Tar
{Compound in the yellow package.

{Red Cross Pharmacy,

| The man who has to eat his own
words seldom has an appetite for a
repetition.

|
!No{iro of Intention to Tmprove Court
Street,

Notice Is hereby given that the
rommon couneil of the ity of Salem,
|0maou. deems It expedient and pro-
poses to improve Court street, fn the
‘t'!i.\' of Salem, Oregon, with concrete
| pavement, from the east line of
| Twelfth stréet to the west line of
| Elghteenth street, at the expense of
|tha adfacent and abutting property
|within sald limits, and according to
the plans and specifications adopted
i{or sald Improvement and on file |n
|the office of the city recorder, which
(said plans and specifications are
hereby referred to for 2 more spe-
cific and detalled description of said
improvements, and are hereby made
a part of this notice.
! This notice s published for ten
1(10) days pursuantto the order of the
common council, and the date of the
first publication thereof is the 25th
{day of April, 1911,
Remonstrances may

be filed

that the de- |agalnst sald improvement within ten |lcine. They are healing, strengthen-

(10) dayvs from the last publleation

|tifts death without lssue meant hin‘"r this notice, and In the manner pro- ney Pills take hold of your system

{vided by the eity charter.
| CHAB F. ELGIN,

| 4-25-11t Clty Recordar.

Salem's most poular res-
taurant

THE WHITE HOUSE

We cater to the public who
demand a good meal for a
'l srall price

Wm. McGilchrist & Sons,

Gold Dust Flour

Made by thq SYDNEY POWER
SUMPANY, Hydeey, Oregon
Made for Family Use.

sk your grooer for . ERrana
and Mhorts alpays on hand

P. B. WALLACE, Agt.

Salem Fence Works

Headquarters for Woven Wire
Fencing,. Hop Wire, Barb
Wire, Poultry Nettlng, Shin-
gles. Malthold Roofing, P. &.
B. and Ready Roofing. Screen
Doors aud Adjustable Window
Scroens,  All at the lowest
prices,

CHAS. D. MULLIGAN

250 Court street. -Phone 184

Yours very tru-|

GASTORIA

For Infants and Children,
ﬁ

iiThe Kind You Haye
| Always Bought

‘ | Opium Morphine nar Mineral
;| Nor NARCOTIC,

s

Use
For Over
Thirty Years

GASTORIA

THE SEATAUR QOMPLNY, NTW YOAR GTTY,

.,\Em- IE -: -n_hl_
35 DosEs —‘;’J( ENTS
_# = -.. I

oo

JUST SAY WHEN

And we will stop cutting off those
‘nice tender chops always o be had
at this morket. Just the things for
breakfast, or even dinner, if you do
not care to bother with a ronst, Our
Inmb s the real thing. No yearling
mution, but genuine spring lamb,
tender, sweel and jicy. Try it and
you'll surely enjoy It

E. C. CROSS & SON
Phone 1880

NO MORE GRAY HAIR

It is easier to presorve the color of the
baie than to restore it, although it is
possible to do both, Our grandmotbers
understood the seoret. They made and
ased a Ysage tea,” aod their darck, glossy
haip long after middle life was due to this
| fact.  Our mothers have gray hairs be
fore they are fifty, but they are begin
| ning to appreciate the wilsdom of ol
gprandmothers In using “sage toa” for
their haie, and are fust following suit
The present generation has the advan
tage of the past in that |t can get 2
ready to use preparation called Wyeth's
| Bage and Sulphur. As a sealp tonic and
| eolor restorer, this preparation s vasily
superior to the ordinary “sage tea' mad
| by = our grandmothers, and it can be
lbuught for 00 cents and &1 a bottle al
fdlmost any first-clnes deug etore, or will
| be sent direct by the Wyeth Chemical
Company, 74 Cortlandt, St, New York
City, upon receipt of price, "
J. €, PERRY, Smiem Oregon.

|
g

FAIR GROUND
Feed and Seed Store

Valley Flour, per sack

Hard Wheat Flour, $1.25

Best Sugar Cured Govern-
ment inspected hams,
fine goods, per pound,
16¢,

The very best thin Break-
fast Sugar Cured Ba-
con, per pound, 20c,

5 pounds best Whits
Beans ,25¢,

6 pounds Whole
Japan Rice, 25¢.

Try a sack of our High-
land Flour at $1.25.

10 pounds Best Nebraska
Corn Meal, 25¢,

Remember the Place.
Free Delivery

R.N. MORRIS

Phone 1497
parae

Grain

o

What' Foley Kidney Pills Will Do for
You,

Foley Kidney Pllls ame a true med-

ing, antlseptic and tonlc. Foley Kid-

(and help you to rid yourself of your
|drageing backache, dull headache,
Imervousness impaired eyesight, and
{of all the miserable feelings thatra-|
‘sult from the {mpaired action of
[your kidneys and bladder. Remem-'
Iber it Is Foley Kldney Pills that do
|this for you. Red Cross Pharmacy.

L o e e e b e I

EW LA e R o = = =

Sure to please the lovers of a
wholesome beverage,

A!ways an invigorating, pure
and delightful drink,
. I_ends strength to the weak and
wearied phy‘sique.

ffects a soothing cure for the

nervous ills of life,
rings good fellowship to all

B who partake in moderation.

quivens the spirit of the down-
cast and disheartened.

akes life more pleasant and
cheers the heavy heart,

Endows existence with hopes
and aspirations

Réstures man to fulness of
strength and activity,




