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a lixed opinivn as to the merits of

the case which ¢t would require
strong testimony (o overthrow and
which would prevent the partles

starting on an equal race in the trial,
but that If sccepted as Jjurors they
conlil ldy aslde such prejudice and
try Lhe case fairly and impartially,
This court reversed the clrealt
court on this point with the state-
ment that “as we remember the testi-
mony given at the former trial by
Mre. Curtls, who heard the fatal
shote fired that made her a widow,
wi do not helleve any persons could
lsten to her recltal of the facts with-
out forming such an opinlon as to
render him biased as to the merits of
the case. Nor could a person hear
the witnesses or the jurors tell the
story of the homielde, ag it was un-
foided In court, without forming such
an opinfon w8 to the gullt or inpmo-
cence of the defendant as to render
him prejudiced In the matter.”
Intelligont men having any local
Interest in Such an occurrence as a
spposed murder will usualy fm‘mI
an opinion about the merits by rvad-|
ing newspaper accounts and I:c_-arlng|
thy average nelghborhood discussion
of the subject. ‘The adminlstration
of justice would become Impossible

It such an opinlon of ltself disquali-|
|

]

fied & Juror. This 18 the reason un-
derlying sectlon 128, L. O, L, supra.
An opinfon may be satisfactory to

the man belng examined as a juror,
considering the fact that hitherto he
has sustained mo relation to the case
diferent from any other citizen of
the county. While he occuplies that
standpoint only, he may require tes-
timony hefore changing his opinlon.
Under suech eiroumstances his opin-
lon may be in a sense fixed, becausa
he has had no occasion to think
otherwise. When a talesman having
that attitude of mind s being ex-
amined the guestion is whether, upon
fssuming the particular relation of
juror in the case as -distinguished
from his previoug general relation
ai & member of the community, he
will abandon the concomitants of the
Iatter and submit himself to the con-

The doctrine of the statute s that
the two relations are not necessarily
Incompatible but that to disquallfy
suich n juror “the court must be sat-
lsfigd, from all the clrcumstances,
that the juror canmot disregard such
opinfon and try the lssue lmpartisl-
1o

The examination of Allen, Cook
and Howard reveals a mental state
fn them widely different from thatof
the jurors under considerstion in the
ol State v. Miller, supra. There
they had attended the trial andhenrd
the testimony, had talked in detall
with witnesses and furors of a for-

illl&‘ trial,

|
mind as to disqualify him by Gny}

fair standard. He s answerable only |

to Wis consclence for his dereliction |
for no one can look into his mind, as |
{nto s pocket, and nscertaln fts con- |
tents, ,The law has left to the court
the estimation of & juror's ﬁtnens,l
The presiding judge sess and hears
the Juror and so can far more wisely |
determine his quallfications than the |
appellnte court can [rom a casde mll.d(';
upon paper, and unless a strong case
of abuse of digcretion by the trial |
ecourt i made to appear, its decision |
on such a point cannot be disturbed.
If & juror is honest ¢nough fully and
fairly to state to the court the sources
of his Information about the case |
and the conditlonal or even satisfac-
tory opinion he entertains from that
viswpolnt, remembering that ummlly;
the only testimony available on ex-|
amination of a juror is his own, we|
cannot sa4y that the court erred In
acoapting the juror’s pledge to de-
cide the l4sue nccording to the l|1wI
and the evidence a5 glven him upon
notwithstanding his pre-

vious mental attitude. |
The defendint guestions the right|
of the court to compel him to exei‘-:
clsa two peremptory challenges to
the state’'s one until he exhausted the
12 allowed him by sastion 1523, L.
0. 1. The defense relies upon Sec,
125, supra, to support his contention
that beginning with the defendant,
peremptory  ohallenges should be
iiged one by one alternately between
the partfes. That section was adopt-
o substantially from the laws of the
state of Washington by the legisia-|
tive aseembly of 1608, and reads as|
follows: “The full number of jur-|
ors having been called shall there-
ypon ba examined as to their quall-|
fications, first by the defenmdant and
then by the plaintiff, and having been
canse, peremptory chal-
lenges shall be conducted as fol-|
lows, to-wit The defendant may
challenge ‘'one, and then the plaintiff
may challenga one, and so alternat-
ing until the peremptory challenges
shall be exhausted. After each chal-
lenge, the panel shall be filled and:
the additional juror passed for cause
hefore another peremptory challenge
shall be exercised, and neither party
{s reguired lo exercise a peremptory
challenge unless the full number of
ju‘rnrs are In the jury box at the time
The refusal to challenge by either
party In the sald order of nllemstlon|
shall not defeat the adverse party of |
his full oumber of challenges, and |

passed for

er turn shall conclude him as to the
jurors once accepted by him, and If

to such additional jurors as may be
called. The court may, for good
cause, permit a challenge to be tak-

mer trinl and had In  effect
thoroughly tried and determined the
Issue, gubstantially traversing the
rime course to be then pursued in
the pew trinl. The tentative opin-
lons of the jurors here fall far short
of the standard of actual bias estab-
lished in that decision. In the lnst
analysig, jury service ig voluntary,a
duty owing from the people to the
government of the people. The pro-
vesd of the-court may bring before it
any citigen as a juror, but if he is un-
wiiling to serve, he can with impun-
Ity easfly display such a state of

quite |

en to any juror hefore the jury I8
l-t:omploted and sworn, notwithstand-
1lm; the juror challenged may have
Il;.epn theretofore accepted, but noth-
{ng herein shall be eonstrued to In-
dreage the mumber of peremptory

sions of law." If it lg correct to as-

sume, as counsel for defendant ap-| L. tha formation of a conspir-|true andthey mustbesuch facts and | proper within the meaning of State
crime, any met or |Circumstances as are absolutely in-|v, Heldenreich, 20 Or. 381, and State

parenily contend, that this section
applies to criminal trials, the action

principle that

I]:ura\'l mnd substitutes one of its own.

| tar.

{the latter,

such refusal-on the part of sald par-|eeytion is compelled to rely om cir-
ty to exercise his challenge In prop-|eymstantial evidence.

- DAILY CAPITAL
to the statute by the courts of thm[
state. Crawford v. Roberts, 8§ Or.

824; Melntyre v. Kamm. 12 Or. 253:
Trabant v. Runnell, 14 Or. 17; Ever-
din v. MeGinn, 23 Or. 15. In State v.
Hddon, 8 Wash, 202, 105, the supreme
court of that state construed their
statute from which ssction 126, L. 0.
s Was taken, to mean that the per-
emptory challenges should be used
first by one party and then by the
other In proportion to the number
allotted to each, working out as a
result that where the defendant was
allowed 12 and the state six, the for-
mer should use two to the state’s one
of such challenges. Similar statutes
have recelved llke construction in
Idaho and  Montana. Btate v.
Browne, 4 ldaho, 703; State v, Sloan,
22 Mont. 203.

In our jndgment, however, it Is
not neceasary to rely on this con-
struction of the lnw, The code of
eivil procedure has its origin in the
act of the legislative assembly of
October 11, 1862, whila the code of
eriminal procedure |s embodied in
the act of October 19, 1864, and
nmendments thereto, Deady’s Code,
pp. 139, 441, They are independent
wets having no relation to each oth-
er except as provided by references
from the Iatter to the former. In the
formation of the jury the criminal
code dedlares that “in c¢riminal ac-
tlans, the teial jury {8 formed inthe
menner preseribed in Chapter 11 of
Title 11. of the code of eivil proce-
dure, except as otherwise expresaly
provided in this chapter.” JI. O. L.
See. 1520, The oriminal code In the
same chapter eéxcludes the civil chal-
lenge for Implied bias (Sec. 122, su-

(L. 0. L. See. 1521) besides dispens-
ing with the squality In the number
of peremptory challenges designated
in Sec. 125, suprn, and allowlng the
defendant in eriminal actions double
the number apportioned to the state,
In these respects the criminal code
ltgelf provides otherwise thoan the
clvil code. Sectlon 1520, supra, must
be construed to be a reference to the
civil code as It was at the data of
the enacthient of the criminal code. It
is as if Chapter 11, of Title 1L of the
act of October 11, 1862, except Sec-
tions 122 and 125, were reprinted in
the ériminal code as part of the lat-
It is o rule of statutory con-
gtruotion in this state that where the
provigions of one statute are Incor-
porated into another by mers refer-
gnce A snbsequent change In the
former will not disturb the terms of
Tillamook City v. Tila-
mook county, 107 Pac, 452; Sika v,
C, & N, W. Ry. Co., 21 Wis. 370; Peo-
ple ex rel v. Webster, 28 N. Y. Supp.
f46: Shull v, Barton, 58 Neb. T41;
Schwenke v. Union Depot, ete, 7
Colo. 512; Ex parte Crow Dog, 109
U. 8 bif; Wick v. Ft. Plain Ry. Co.,
50 N. Y, SBupp. 470, We conclude
that the leglslative assembly In
amending section 126 In 1009 must
have had in mind the autonomy of
the eriming] code as a separate act]
that It was otherwise provided there-
in shout the peremptory challenges;
and that on account of the disparity
between the number allowed to each
party in criminal cases it would be
impracticable to have them alternate
one by one, Thus the criminal code
waa left Intact. Strictly speaking,
the court could have required all
challenges tfo be taken by both par-
tles as to énch juror before another
was drawn from the box( but they
were Indulged by the court In making
thelr peremptory challenges to par-
teular jurors after the others ware
sxamined, The defendant's rights
wore not mbused, FHe was not de-
prived of nny of the means hy which
the law allows Him to exelude jur-
ars from the panel. The trial jury
was legally and properly selected,
Tt 18 impossible within the lmits
of nn ordinary opinlon to notice in
detal] sach one of the 14 assignments
of error noted in the bill of excep-
tions, The principal contention of
the defendant is that the court erred
in admitting testimony about the ac-
tions and private conferences be-
tween the defendants Shields, Green
and Casaday {n Monument and Ham-
{lton the evening before the killing
of Snyder and of the declarationg and
threats of Shields and his conduct in
trying to get different parties to help
hang Soyder. This theory of objec-
tion runs throughout the case and is
the foundation of most of the excep-
tions to the charge of the court. It
(g rare that a criminal conspiraoy
enn be proven by direct and positive
testimony. Most generally the pros-

It is within
the diseretion of the court not only
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Cured by Lydia E. Pinkham's
Vegetable Compound

Pound, Wis —*“I am glad to an.|
nounce that I have been cured of dys.
_ — and female

troubled with |
both for fourteen |
mﬂ and consulted |
erent doctors, |
W but falled to get any |
3 | relief, After using |
‘ aE. Pinkham's |
Wl Vegetable Com. |
ol Rlund and Bloaod
i/ Purifier I can say I
am a well woman, |
T can’t find words toe;rmt-a my thanks |
for the good your medieine has done
me. You maypublish this if you wish."
—Mrs, HERMAN S1eTH, Pound, Wis.
The suceess of Lydia E Pinkham’s |
Vegetable Cum;-ouml\ made from roots |
and herbs, is unparalleled. It may be |
used with perfect confidence by women |
who suffer from displacements, inflam- |
mation, uleeration, fibroid tumors, ir- |
regularities, periodie pains, backache,
bearing-down feeling, flatulency, indi-
estion, dizziness, or nervous prostra-
on.

For thigty years Lydia E. Pinkham's |
Vegetable Componnd has been the
standard remedy for female ills, and|
suffering women owa it to themselves |
to at least give this medicine o trinl
Proof is abundant that it has cured |
thousands of others, and why should |
it not cure you? i

If you want special advice write |
Mrs, Pinkham, Lynn, Mass., for it, |
It is froe and plways helpfal,

—

bie In evidence against any one of hisg

confederates in n separate trinl of the
Iatter. 1f not connected with the
deeds of those who actuslly gave
Snyder his lathal wounds the defen.
dant Casedsy did nothing criminal in
itself, Taking the prisoner to the
seene of his  death was  Innocent
enough when consldered alone, It
therefore became necessary to the
conviction of the defendant to show
that this ostensibly Blameless aet
wns by bim made a part of & orimi«
nal scheme in which he and his co-
defendants, or some of them, particl-
pated with the design to slay Sny-
der. Hence arose the requirementof |
proving n conspiracy for that pur-
pese, Further, If the state would im-
part “eriminality to this apparently
innocent net of the defendant Case-
day It wasg important to prove not
only that he thus noted his part In
the tragedy but also that the others
of the cast, or some of them, per-
formeéd thelrs and to that end any-
thing that tended to show the gullt
of any of them was admissible
against him provided 1t happened
during the existence of the conspir-
ney. In the presence and hearing of

having in Wis possession the odr-
tridges returned to him by the de-
fondant saying: "For .God’s sake,

s brother. Earl, armed with a ¥ifle, |
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cused. If all the facts and clreum-
stances relled on by the state to se-
cure a conviction can be reasonably
accounted for upon any theory con-
slstent with the Innocence of thede
fendant, such facts and clreum-
stances are not sufficlent to sustaln
a convietion.”™ This instruction, tak-
en as a4 whole, 18 erroneous. The
term  “absolutely” Implles a mathe-
matical demonstration which 15 a de-
gree of proof impossible In any mat-
ter involving the actlons of human
belngg, The law does not contem-
plata such a degree of certalnty but
roquires only moral certainty to the
exclusion of reasonable doubt of the
gullt of the defendant. State v.
Glass, 5 Or, 78. The latter part of
the Instruction directing in substance
a verdiet for. the defendant {f any
reasonable theory conslstent with his
innocence could be derlved from the
testimony wag otherwise given In the
court.

The court also gave this instrue-
tlon: “Notwithstanding the admis-
sfons and confessions of n defendant

ain’t that enmough)” Emmett Shields
declared: "I bet you that man never
gets to Canyon.”  This was surely
admissible againgt the declarant snd
in conjunction with the other evi-

eratlon botween him and Caseday [t
wWASs also compelent as agalonst the
latter. Thia Is but an Hlustration of
other ke clreumsatances disclosed by
the testimony.

It is contended that some of these
declarations of Caseday's co-defend-
nnts were made before there wagany
shpwing of parteipation on hig part
in the alleged consplracy, Thia can-
not affect the case | n fact Caneday
did partielpate n the consplracy and
alded In bringing about the fatal con-
summation. If o censpiracy is in
fact formed and progregs In made
towards its consummation, when a
delfendant  actively participates In
such conspiracy he adopts the pre-
vioun acts and declarations of his
fellow ‘conspirators. In a sense he
finds the conspiracy & golng concern,

tal and so becomes a8 much a part
of the anterprise an if he were one of
ita founders. Hence the declarations
of a fellow conspirator, although
made before defendant joins the law<
less assovlation, are admiszible in the
trinl of any one of them. Bmith v.
Siate, 21 Tex. App. 6; State v. Crab,
131 Mo. 564; Sands v. Commontwenith,
21 Gratt. B71; Keely'v. People, 656 N
Y. 675; Commonwealth v. Waterman,

by virtue of our statute but also in

‘his right of peremptory challenge b gyrauance pf numerous cases to reg- 284; Barrego v. Territory,
not exhansted, his further challenges|yiate the order of proof and it may | 349;
shall be confined, In his proper turh.|w.] happen that the delineation of | Trevino v. Stats, 41 8. W. 409; Wil-

the res gestae will disclose acts and
sayings of co-conspirators in ad-
vance of any showing of the connec-
tion of a particular defendant with
that comspliracy. all without error. A

122 Mass, 43; Krens v. State, 75 Neb,
46 Pue,

Collins v, State, 138 Ala.

b7 ;
| kerson v, State, 57 8. W, 958; Mer-
|cer v. State. 74 Am. St Rep. 135;
| Btate v. Dilly, 87 Pac, 133: State v.
Darling, 199 Mo. 168

The court refused the following In-

carefnl perusal of the tommonrintrncuou raquested by defendant:

which is reported in full with the bill

lof exceptions convinees us that at offense Is sought upon tlrmununntianlur the witnesses detalled soveral
| least prima facle case of participa- ' evidencs alone, the state must show |things stated by the defendant after
challenges allowed by other prm’t-!“m in the eonfpiracy 1s shown ms | beyond a reasonable doubt thai the|the killing of Snyder and the diatine-

| agalnst Caseday.

] dcy o commit

| dpclaration of one of the conspirators | compatible
of the court may be defetded on the | oy q noours before the setual com- | hypothesis with the Innocence of the
having adopted thel ..n of the contemplated crime, |8ccused and Incapable of expluna-
statute of another state, we adapt and which tends to prove the gullt of tlon upon any reasonable hypothesis
with it the judicial construction given |, ., .ngpirator is equally admissi-'Other than that of the gullt of fhe meo-

|  “Where 8 convictlpn for a Briminal

| alleged facts and clreumstances are

upon any reasonable

2

[

adds his abllity to its criminal capl- |

| may be given againgt him on his trial

{for erlme, such admissions or con-
fesslons are no alone sufficlent to

| warrant a convletion without some

dence tending to show gullty confal- |other proof that the cfime hag been eath of the prisoner ocourrad,

committed.” The defendant contends |
lllml‘. this part of the charge I8 ﬂrm-!
neond because |t does not state the |
|r1!'gn--- of proof neceseary to supple-
lmvnl the original admilssion or con-
Il’mwinn. The language Is practically

that of the code (1. 0O I. See, 1537)
and ‘in that respect differs from the
statute nf the state of Callfornin
from which oltations are made in sup-
|port of this assignment of error. The
degree of proof. or, In other words,
the effect of the evidence Is for the
Jury and under our Efatute the court
I'clmnnl'. welgh the testimony for the
'jur_v independent of the admissions
or confesslons,

The defendant further complains
of the following Instructlon:

“The testimony of some witnesses
has been offered by the state to show
certaln oral statements made by the
defendant now on trinl, after the
|death of Ollver Snyder. In eriminal
|law & statement voluntarily made by
a person of a fact only, which Im ns
|consistent with his innocence as with
| i gullt, and Is made exenlpatory, or
in explanation of any susplclous or
Ineriminating  elreumetances, |8 an
admisslon; but when the statemsent
careles with It & suggestion of gullt,
¢lther as to the character of his in-
tent, or the quality of his act, and
the statement {8 made inculpatory,
guch statement Is in the nature of &
confesslon.”  Taken In compection
with the whole of the court's charge,
the learned judge was slmply distin-
pulshing between confesslons and
admissions with a view of sxplaining
the latter to the Jury. There Is abun-
dant evidence in the record to author-
i man Instruction about admisslons,

[tlon made by the court was quite

v, Porter, 32 Or. 136, Some questions
about erass examination of witnesses
are rajsed In defendant's brief, but
pone of them are meritorfous or show

{ result of the negligent nct of Case-

authority over those features of the
trinl ws defined by our code. L. O.
L. Bec. 856,

At the close of the charge counsel
for defendant nsked that the Jury be
Instructed as (o the crime of man«
slaughter. Secllpps 1897, 1808,1809
and 1800 of our dode meparately de-

fine manslsughter a8 the same may
be committed under different clir-
climstances, *The

equist wus gen-
eral in Its terms ln’ﬂ dld not indicate
what particular kind of manslaughter
the defendant wished to be explained
to the Jury. The only indleation we
find In the brief of the appellant on
that point I8 the ‘quofdtion of Sec,
1898, 1. O. L., vix: “If any person
shall, in the commission of an un-
lawful act, or a lawful act without
due eaution or clrenmspection, in-
voluntarily kil another, such person
ahall be deemed gullty of man-
slaughter.” We are nl n loss to per-
colve how this sectlon appltes to the
c¢agn In hand unless (e be clabmed
that in proceeding towards Canyon
Clty with hig prisoner nlone after be-
ing warned of a plot to lynch Sny-
der the defendunt poerformed a law-
ful nct without due care or circum-
spectlon on  actount of which the

v

In our Judgment this sectlon does
not apply even to such & hypothedls,
If the death of Boydér was the difect

fday without the voluntary Interven-
tlon of nany other human ngency or,
in other words, If his negligence
operating an a proximate cause In
conjunction  only  with naturil
causps resulted In Snyder losing his
Hfe, the sectlon quoted would be ap-
plicable, otherwise not, There (8 no
theory of the evidence supporting or
giving color to sueh o situstionm, If
wa conslder the conduct of the de-
fondant as only negligent still It was
not the proximate agency which ne-
complished the death of Sopyder. The
voluntary act of other persons In
shooting him was “the  (mmediste
cause of his demise so that the ac-
tlons of the defendant will nol oper-
ate Lo inorease his more heedlesaness
to manslaughter or W reduce Lo that
grode n mare serlous homicide.
“The rule I8 will setletd, that on
n trinl of a person for the crime of
murder, if there 48 no evidence tend-
ing to reduce the bomicide to man-
slaughter, It Is not mcumbent upon
the court to charge with reference o
the lesaer erime” Btate v. Mugers,
35 Or, G20; Btale v. Megorden, 40 Or.
269, If the defendant honestly
thought the alleged threats of his vo-
dofendants were drunken bluff and
go started alome with his prisoner,
although agalnst the Judgment of
tooler heads, and the tragedy enayed
without hils consent. e ought to have
been acquitted, Agaln, If from mere
bravado he went on his way Intend-
Ing to oyercome all atlempts against
his charge nnd at the eritionl moment
his courage falled and he weakly
gave up Boyder to his death, still he
did not violate the law. But if, on the
other hand, having knowledge of and
helng a party to the alloged consplr-
acy to kill Saoyder, the defendant
agreed or consented to take him to
the scene of the killing, ostensibly in
the performance of a duty enjoined
gpon an officer of the law, but in

was o act in the tragedy, he was

gullty of a degree of homlclde great-
er than mansinughter,

In our oplulon upon the whole
casé there {8 no half way ground for
the defendant to ooccupy bétween in-
nocence nod murder,  The trial
court went an far as proper in his
favor in advising the jury about the
degrees of homicide. There being
no theory of the evidence upon whieh
to predicate manalpughter, the court
wis right in refusing an instruction
upon that point.  To acceds to de-
fendant's request In that respect
wolkld have been turnlng  the jury
loote to gpeculute putside of the evi-
denes nnd, us the slang goes, to "re-
turn a verdict on general principles*
It would have expossd the defsndant
to o danger not at all justified by the
evidence or the lnw applicabls to the
cuge, The alternative of the defen-
dant's Innocence or his gullt of the
only spocies of homiclde which could
be « derlved from any reasonnble
theory arising from the testimony
was fairly submitted to & jury of his
peers and that Jury has declded the
dilemma agalnst him,
The judgment 18 aMrmed.
Call For Blds,

Notleo 1s hereby given that the un-
dersigned will recelve blds up to 6
o'vlock p. m. on Monday, May 1ul
1611, for the Improvement of 18th
gireat, from the North line of Fergy
street to the SBouth lne of Marlon
sireet, with concrete pavement, ase-
cording to the plans and specificn-
tions adopted for such Improvement.
The councll reserves the right to
reject any and all bids and walve
any and all frregularities In  the
manner of submitting bids In the Ins
terest of the elty.
CHAS, F.

Clty

KLGIN,
4-19-0¢ Recorder.
0.

Notlee to Properly Owners.
Property owners on  Ferry streel,
North - Liberty strest, South 18th
stroot, North 13th street, and North
Summer street, are hereby notified
that they must make thelr water snd

gas main connectian lmmedlulelr.l

Done by order of the Compon
Counecil, April 17th, 1911, :
CHAB. F. ELGIN;

4-10-3t City Recorder.

Children Cry
FOR FLETCHER'S
CASTORIA

Get It st Dr. btone's Drag Store

GRAND OPERA HOUSE

One Night, Satarday, April 22,

L FW [Caugh Genius|
DOCKSTADER

The World's Most Famous Burnt-
Cork Comedian.

AND CENTURY

HIS 20“1 MINSTRELS

Look for the big streot parade at
noon on "Miostrel Day."

Seat Sale, Friday, 8 a. m. Prices,
$1.50, $1.00, The and G0e.

any erroneous exs#rcise of the court's

real truth ag a part the defendant
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