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OWNER OF CITY PROPERTY
OWNS EARTH OF STREET

gupreme Court Holds Owner of Abutting Property Is Entitled

to the Earth Removed From

Street Unless Needed to Im-

prove Said Street Elsewhere.

ghurkey v. Uity of Portland, et al,
- Multnomah County.

during all the time mentioned here-
in, fulfilling the same; that the con-

quate and complete remedy at law
for the estimation of damages of the
premises; that defendants are pro-
ceeding under a clalm that they are
authorfzed so0 to do by the City of/
Portland; that plaintiff has np 1)!nin‘|
speady, or adequnte remedy at law:
that YMefendants, by thelr aots and |
proceadings, are taking the property |
of plaintif in violation of law, of the|
state constitution, and of the consti-
tution of the United States: that
plaintiff is unable to state how much
earth has been removed from Frank-
lin stireet between 3$1st and 334
streets, and prays the court that the
defendants be required “to acquire
and state the amount of earth and
other material heretofore removed by
the defendunta and converted to their
jown use from Franklin street be-
tween 3ist and 334 streets

- Ask for ,
]
HORLICK’S
The Original and Genuine

MALTED .MILK
The Food-drink for All Ages.
At restaurants, hotels, and fountaina,
Delicious, invigorsting and sustaining,
Keep it on your sideboard at home.
Don't travel without it,

A quick lunch in a minute,
Take no imitation. say "

In No Oombline or Trusi
leigh Heights nnd In the vielnity of
sald Franklin street, and all the earth
which has been' excavated and to be
excavated out of sald Franklin street

The defendants appealed soparate—'l under the contract between the de-
Iy and demurred to the complaint aslfendanl contractors and the City of
not stating facts sufficlent to consti-| Portland, not necessary for or re-
tute a cause of suit, and the demur- !l]ilimd in the improvement of sald

er being overruled, they filed sopar-!r-‘mnk!in street, 18 used and to be

|en and diverted there will be no sde-) At Fountalns & Elsewhers | - Conueliey, at the time of submit-

ting his bld for the Improvemoent of
sald Franklin street, based the sald
bid on the ownership of the earth of
said street having been appropriated
lby the defendant, the City of Port-
{ Innd, and owned by it and that other
stréals In the vicinlty of =ald Frank-
| lin street were sbout to be Improved
{under a gemernl plan therefor and
that the earth 20 to be taken rmm'
eald Pranklin streéét could be and
was to be used im the improvemant
tof sald streels in the viclnity of sald
| Franklin street. That his bid for
imld Improvement was made much
{lower by reason of his sald knowl-
edge that sald earth could and was
to be used in the improvement of
£ald streets In the vicinlty of Frank-
lin #treet, and sald bid was for an
amount much lower than the same|
could have otherwise have besn made |
without loss to the defendant con-l
tractors, all of which facts were and
are known to the plaintiff herein,
and unless these defendant contrac-
tors are permitted to use sald earth

i

Children Cry for Fletcher's

CASTORIA

The Kind Yon Have Always Bought, and which has been
in use for over 80 years, has borne the slonature of

and has been made under his per-
. M, sonal supervision sinee Its Infancy,
J “  Allow no ono to decelve you In this,

All Counterfeits, Imitatlons nnd “*Just-ns-good’* are but
Experiments that tri/lc with and endanger the health of
Infants and Children—Experience against Experiment.

What is CASTORIA

Castoria 18 o harmless substitute for Castor Oll, Pare-
gorle, Drops and Soothing Syrups. It 1s Pleasant. It
contains neither Opium, Morphineg mor other Narcotio
substance, Its age Is Its guarantee. It destroys Worms
and allays Feverishness, It cures Diarrheea and Wind

john P. Sharkey Company, re-|tract provides that the contractor
spondent The City of Portland, a|shall make the excavation at an
municipal corporation, M. J. Connel-| ngreed price, but it is silent as to
ey, . Scott and T. McDougal, part- | where he shall deposit tha earth so
gere doing business under the firmi | excavated; that the City of Portland
game of Scott & McDougal, appel-|has provided a district, composed of
nte. Appeal from the decree of the | property belonging to plalntiff, to pay
elreuit court of Mulinomah county.|for the excavation, because such
qhe Moo Willlam N. Gatens, judge. |property will be specially and peoul-
galph B Duniway and A. E. Clark,|larly benefited by the improvement,
tor respondent. W, G, Benbow (1. P.|nnd that defendants are attempting
garansush and Frank 8. Grang, on ts make the excavation at the ex-
prief) for City of Portland. I.nw—ipunso and charge of plaintift's prop-

rance A. MeNary (on brief) for M. J.|rety only; that plaintiff is the equit-

Connelley, Scott & DMeDougal, appel-|ahle pwner not only of blocks 23 and
uots.  Argued and submitted March |24 in Waverleigh Helghts, but of the
{4, 1111, McBride, J. Alfirmed as to soil in Franklin street betweem those
Conpelley. Scott & MeDougal. Re- | blocks, and it has in no way disposed

4 to Qity of Portland. of Its ownership. In the soil: that
@ sult to restrain the de- plaintiff has heretofore requested and
tendonts from wrongfully removing  demanded of defendants, and each of
earth from an excavation being made | them, that they deposit the sofl be-
fn the fmprovenient of Franklin|longing to plaintif which has been
street in the City of Portland, and to|excavated out of Franklin street be-
eonipel defendants to account for and | twesn blocks 28 and 24, Waverlelgh
pay the vilue of earth which plaintiff | Heights, upon block 24 thereof. so
clalms Lus been alvendy unlawfully| that plaintiff will not be deprived of
converted |its nse and will receive the benefit of

The complaint, which 18 too volum- | the contract; that plaintiff has offered
oig for Insertion here, alleges In|the most reasonable and inexpensive
substance, that Wi Scott and T. Me-|place for defendants to deposit the
Dougal, defendants, are partners do-'earth, on  block 24, Waverleigh
ing businésa under the firm name of | Heights; that plaintiff, ng an equita-
Scoft & MeDougal; that plaintiff,! ble owner of the property, clalme the
duripg all times mentioned in the | benefit of the excavated soll for the
gomplaing, was the owner in equity | filling of It adjacent property; that
of all of blocks 23 and 24 In Waver-|the defendants and each of them are
lelgh Helghts, in the City of Port-| unlawfully elaiming the right to take

Franklin street, }.ll-tw-'t'nlthr' earth helonging to plaintiff and
A3d streets, lles between|excavated out of Franklin street be-
2% and 34; that the John P.|
company I8 the owner in| it to their own use; that defendants
[ all the dirt in such street, | and =ach of them have refused and

Jand; tht

anil of title to such street, sub-|continue to refuse to deposit the =oil
ject only 1o the easenmient for street|so excavated upon block 24, as re-
purposes for the benefit of the pub-|quested by plaintiff; that there 18 still
lle therein; that the Clty of |’Ilrl|:tﬂl||il lnrge nmount of earth to be exeav-
ips let 0 contract to excavate Frank-|ated out of Franklin strest between |
lin street, between 318t and 334! 318t and 334 streets, and unless en-
streets, Iving opposite and h»twonnllninnd by this court defendants will
blocks 24 and 24, Waverlelgh Helghts, | continue to excavate the same and
to the eatablished grade, und alsoto|divert it elsewhers, to the irreparable
sy artificial  stone  sldewalks and|injury of plaintiif; that defendants,
elrbs; that such contract was let to| by these acts are destroying plaintiff's

M3 Connelley, defendant, who sub-|estate in the real property, in viola-
et It to defendants, Scolt & MeDou- | tlon of law, and diverting it to thelr
gal; that they are;, nnd have been!|own nse, that then the dirt {8 so talk-

tween st and 330 street, and divert|

answers, admitting formal
ing the portions sbove set out, excapt'
ns stated in thelr further answer.
The further answer alleges, that on
April 24, 1907, plaintift's predecessor
In' Interest In Waverlelgh Addition
filed a petition with the oity auditor
for the grading and improvement of
severnl designated streets (o -that ad-
dition, Including Franklin street, and
that thereafter. In pursuance of an
ordinance passed for that purpose,
tha eity advertised for blds for such
Improvement and that the contract

Frankiln street was let to M. J, Con-
nelley & Company. Then follows the
following allegations:

“That between sald 24th day of
April, 1907, and the time of the com-
mencement of this sult, the City of
Portland enacted resolutions,.ordi-
nances and proceedings for the im-
provement of a large number of othe
ér streets In #ald Waverlelgh Helghts
Addition. and being the larger por-
tlon of ddid streete above mentioned,
the improvement of which was peti-
tionad for by sald H. W, Lemcke Com-
Iu:m:.'. pradecessors of the plaintif
therein, and contracts were awarded
| by the City of Portland for the Im-
| provement of said divers streets and
portions thereol In sald Waverlelgh
Helghts Additlon, and sald Improve-

improvement of sald other streats In
sald addition which had been peti-
tioned for by sald I W,
Company, and for which

Lemeke
contracie

ed and carried on as

for a portion of the Improvement of |

had been awarded, are being conduct- | long to the defendant,
i general im- | Portland.
provement of streets In sald Waver- |

ate the used by the defendant contractors

allegation of the complaint, but deny- | and the City of Portland In sald oth-

er streets being Improved and to be
lmproved under sald general plan of
improvement of the streets In sald
Waverleigh Helghts Addition. That
It I8 necessary for suald defendant, the
City of Portland, to use all of sald
sarth so excavated and to be excay-
ated from said Franklin street, in
sald general plan of improvement of
kald streets in Waverlelgh Helghts

{and that the defendant, the City of

Portland, appropriated said earth for
fald purpose and the same I8 oot be-
ing used for any other purpose but
I8 belng used by the City of Portland
and the defendant contractors for
such purpose only.

That said the City of Portland,

they will be subjected to and will
suffer a great financial losa In the
carrylng out of sald contracts with
the City of Portland, and that by rea- I
son of the bid of sald contractors
having besn placed at sald mducetl'
amount, the assessment for sald im-
| provement as to the property benu-
fited thereby will be greatly reduced.”

Plaintiff's reply denied the new
matter set up in defendants’ answer, |
Upon tha trinl a decree was ren-
dered nalgnst defendants, restralning
them from further converting the
garth claimed by plalnti®f and fixing
plaintiff's damages for that already
converted at $2500. Defendants ap-
peal,

MeBride, J.: Considering the com-
plaint in its entirety we do not think

nand Flatulency.

The Kind You

through ita executive board adver-
tised for and received blds for the
Improvement of sald Franklin strest
on the 1tOh day of April, 1908, that
the sald bids were advertised ac-
tording to law and provided that it
would recefve sald bids for sald im-
provement In  accordance with the
ordinance providing for the time and
mauner of the same and the plans
and specifications of the city engineer
therefor, and the plaintif herein had
full knowledge of all the acts and
proceedings had and taken by the de-
fendant, the City of Portland, in the
matter of sald improvement and

ment of Franklin Street betwesn and {msde no objection to the awarding of

adjacent to blocks 17, 18, 23, 24, 91 |emid contraot for the sume, and the | falr construction that can be placed
and 12, Waverlelgh Heights, and the |plaintiff was

aware and had full
knowledge of the faot that the sarth
180 to be taken from sald © Franklin
|#treat In the [mprovement thereof,
ihml been approprinted by and did be-
the City of

That the defendant contractor, M.

it states a cause of sult againet the
City of Portland. It sufficlently ap-

Have Always

In Use For Over 30 Years

THE CENTAUR COMPARY, TF MURRAY RTREET. NEW YORK OITY.

Colle. It relleves Teething Troubles, eures Constipation
It assimilates the Food, reguiates the
Stomach and Bowels, giving healthy and natural sleep,
The Children’s Punacea—The Mother’s Friend.

GENUINE CASTORIA ALways

Bears the Signature of

k]

Bought

| pears from the complaint that the
contract was let in the renglar man-
|ner and without ‘reference to what
disposal should be made of the sur-!
plus dirt obtained during the cause
of excavation. Nothing 18 alleged |
showing that the elty contemplated
or authorized the alleged unlawful
acts of the other defendants whnl
were independent contractors whotn
the city had a right to expect wounld
carry out their contract In a lawtul |
manner. Tha pleading is somewhat |
vague but, taking It by Its four cor-!
ners, we think that this s the only |

WE HAVE TO LAUGH

when a customer tells us a plece of
our meat {8 too large. For we know
that once he gets a taste of It she
willwish she had takem a larger
plece. Our meats are the kind that
make tonles unnecessary, Give us
your next order and prove it

E. C. CROSS & SON
Phone 1880

whether the city, by justifying the ac- be frue had not these allegations of
tion of the defendants and expressly the answer besn denled by the reply.
alleging that It and the defendants But the ruls s, that a party cannot
appropristed the dirt and claiming rely upon allegations of his adver-
the right 8o to do, has not by express ' sary to cure defects in hls own
aider cured the defect in the :':m'.-‘pl»aullings, when in a subspguent
plaint, and this undoubtedly would pleading he denlfes such allegation:

upon it  The principal guestion !nll
|
|

—

JR—

31 Cye. 716; Bterling v, Sterling, 48
Or, 200; Cobhn-Baer-Myers & Aronson
Co, v. Realty Transfor Company, 102
N. Y. Supp, 122; Mosness v, German
American Ins: Co.; §0 Minn. 341; 63

(Continued on Page 6.)

SALEM HORSE SHOW
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TWO GREAT DAYS
TWO GREAT PARADES
-$1000 IN PREMIUMS

Don’t Fail to Attend.

Great Horse Sale on Saturday

This is a splendid chance to see the finest horses in the land and to sell
your horses or buy the kind of a horse you may require.

J. L. STOCKTON, President
C. W. YANNKE, Secretary
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Friday and Saturday, April 7-8
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