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!Inoor. about the first of August, ha]leﬂnlu«l during the term, unless the
| went over the sewer with Currie from | court continue the same for advises
lone end to the other and that It was|ment or want of time to  bear It
copnected and was being used. Mr.| When not so heard and determiined
or continved, it shall be deemed with-
drawn and may be disregarded”™ L.
0 L. Bec. 175. This siatute was
[ the 15th of August. Mr. Gulker, who | amended at the leglslative session'of
{alded in laying the foor of the base-| 1911 by an act which went into im-

OREGON SUPREME

Full Text Published by Courtesy of F. A. Turmer, Reporter of the
Supreme Court.

ment in August, says that the sewer | mediate effect, and contains a clause
wus being used at that time, The |as follows: “Every appeal hersto-
only evidence that It wis not con-|fore taken within six months from the
| mected was by Currie, who Is corrob- I expiration of the time granted by any
orated by Henry Nickert, who helped | cirenit court or judge thersof for
In placing the tile necessary to econ- | filing a motlon to set aside the ver-

COURT DECISIONS

Crane Company v, Ellls, ¢t al, Colum-|in the comnty clerk's office Novem- | whether Currie

umbin County,

Crane Company, respondent, v. M.
Elllg, defenduant and appellant, The
Adamant Company and Nowingham
& Company, defendants and respond-
ents, and W, A. Currle, defendant
Appeal from the clrenit court for
Columbia county. The Hon, Thos, A
McBride, J. Argued nand submitted
Maorch 8, 1911,  J. T. McKea (and
Cake & Cake, on briefi for respond-
ent Crane Co. E 1B, Senbrook (and
Gemmans & Malarkey on hriel) for

mect it, as he alleges, on October 15, | dict and for a new trial, or, If such
|1907. But Nickert did not know |motfon shall have heen flled within
had been there be-|such time, them within six months
“fore or not, or what the conditlon of from the date of the entry of the or-
the sewer was prior to that time. der granting or denying sueh motion

We think the conclusion Is irrest- | shall be, and I8, If such appeal Is now
ible that whatever was done to the pending and undetermined in the sp-
sewer, after August 15, 1007, was not | preme conet, hereby valldated, and
construction but repalr work. The|ahall he deemed to have beem taken
contract of construction was made In|within the tme required by law;
August, 1006, and required the com-|provided, however, that nothing here-
pletlon of the bullding on or before |In containéd shall be decmed to an-
December 1, 1006, to the satisfaction |thorize any appeal to ba  hereafter
und ynder the direotion of Mr. W. D, | taken to the supreme court from any
Plue. It was completed about the|judgment of any cireult court grant-

ber 11, 1007,

The anawer of defendant Ellis
makes speclnl denials of parts of the
complaint and alleges that the build-
Ing was completed on February 10,
1907; and that the noticea of llen
wete not filed withln 30 days after
fts completion, and, therefors, nol
liems are evideneed thereby. He
makes similar answer to the cross-
complalnts of the Adamant Company |
and Nottinghnm& Company.

plied to this court, under the protfl-l
sions of Sec. 882 L. 0. L., for an order
requiring the affiants In the afMdavits|
fled in this eourt on Mareh 15, 1911,
o appear before the clerk of this
court that they may be examined by
reapondents concerning the state-
ments set forth In such affidavits In
ald of an application to vacate the
nune pro tunc order.

The order of this court upon the
clerk of the lower court of date
March 15, above mentioned, i# not a
provisional remedy within the mean- |
Ing of See, 822 1. O. I. Nor is lh!ai
eourt the proper place to take evi-
dence upon proceedings pending in |
the circuit court. If the nune pro
tune order I8 applled for in the lower
court, the right to It must ba deter-
mined by that court. The application
Is denled,
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1 appellant.  Kollock & Zollinger (on|upon the time of the completion of | that time, because of the wet condl-|the verdict and for & new irial un- AND ONLY RELIABLE REMEDY FOR
| brief) for respondent, The Adamant|the buflding. The contentlon of tion of the grnu:ld. 11!1-* t;)n;rar'mr'u|lu~nn :sur::| appenl be taken wnhl", Bix Expert Medleal Sclentists Announce TH ROAT AN D Lu NGS
‘0. A T. Lawis, for respondent Not-|plaintiff Iz, that although the main|tiine to cement the floor of the base- | months from the dite of the orlginal Startling Results Obtalned
I:.'- :I:p;hnm & Co, F:ul:lui. 0. J.: Re- Ltrm-ture of the bullding was erected | ment was extended until it dried out | entry of judgment."” ?’, Senpine PRICE 50c AND 51-00
il versed, by March 1, 1907, and was occupled | That wus completed about the 15th of | gome doubt exlsts as to whether K SOLD AND GUARANTEED BY
= Eakin, C. J.: This I8 a snlt to therenfter by Ellls, the sewer con-|August, 1907, Any other delay in the |y, orlginal statute or this amend- . . 4, C. PERRY.
s foreclone maechanles’ Hens, Plaintiff |noction between the bullding and the | work, If any, was unreasonable, and | ment 15 appHeable to appeals from New York:—Thousands are taking = : e | o
6 1 v W advantage of the generous offer made —_— — i
I' allegen that [t has a len o the sum |maln sewer was not made until Oeto-|the ltem alleged as constituting the decrees [n equity and such being the by ‘the Wood th Co. 1161 Broed: Children wvry
‘ 4 of $114.87 for material and labor fur-|ber 15, 1807; that it had been econ-|completion of the work done 10 and case, it 18 deemed proper ta deny ﬂlf‘.“.r ‘; B'DY Worc ., :
| nished to defendantW. A. Currle, con- | structed from the street sewer toward |a hall months after the time lmited | morion for the present with leave to| ¥+ New York City, requesting an FOR FLETCHER'S
!ll tractor, In the erection of n building[the housa prior thereto but lacked|by the contract was so unreasonable | venew it when the cuuse ls heard an experimental package of Senpine,
'

in Ralnier, Columbia county, Oregon,
defendant M. Ellls belng the owner
of the lot and bullding; that a notlee
of lten was filed October %0, 1007, In
the office of the county clerk of that
oonnty, alleging that the bullding
was completed on Octaber 15, 1907
Plaintif further alleges that W, P,
Puller & Company secured a len on
the bullding for the sum of $300 for
material furnished to Currle in the
construction thereof, notlee of which
Hen was filed In the county cleri's
aoffice on the 31st day of October, 1907,
and that thersafter such campany
duly asslgned Its elalm and Nen there-
for to plaintiff,

tingham & Company clalm some In-
terest in this property, and they are
made parties defendant. The Ada-
mant Company, by answer,
that It has a Ien upon the bullding
for the sum of $140.40, for material

furnished to Ourrie for the consirue-

tion thereof, notice of which llen was
filed in the connty clerk’s office on
the 13th day of November,
and Nottingham & Combany alleges
thiat it has a Hen in the sum of $130
upon such bullding for material fur-
nlghad to Currie In the construction
thwreof, notlee of which llen was filed

It {8 further alleged| by Currie about the first of August |
that the Adamant Company and Not-|

nlleges |

1007: '

two and one-half or three feet of | and long delayed that the contractor |
connecting with the pipe extonding|nm| those claiming under him ﬂl"'!
out from the house and that Currie|not entitled to any advantage there-|
completed the connection by plecing | by, even If It was construction work, |
a Jolnt and a half of tile therein on| The owner of the bullding had a
Detober 15, 1007, right to know when the bullding was

Thera {8 no contentlon that any ! completed and to act thereon for his|
other constructlon work was done af-| own protection In this ecase the
tor the middle of August, at which|only witness, except Nickert, by
time the cement floor was lald In the | whom plaintiff has attempted to L
basement. There I8 some conflict in|tablish the date of the completion of |
the evidence whether the sewer had | the work, 18 the contractor, to whom
baen connctad before October 15, but| was paid the contract price for the
the evidence Is convincing that it had | contraction of the bullding, ot & time
bean. Mr. Haggan, a witness ealled | when he led the owner to belleve the |
by plaintiff, and who was employed |bullding was completed, regerving a
small amount of the contract price
pending repalrs of defects in con-
structipn, From this tisoney the con
tractor should have paid those who
furnlghed him material, and he now
regorts to this trifiing clroumstance

to test the plpes and complete the |
connection with the sewer, testified
that, after the sewer was tested, he |
wont to connect [t and found that It
had been connected: that It was be-
Ing used and water was running|to compel Ellig to pay them for him,
through it Into the street sawer, | —a circumstance which we cannot
which would have been Impossiblelf |overlook In detérmining the weight
it had not been connected; that at|to be given to the wvidence,

that time he repaired a leak, at the! Tuia question was considered in
point where the Ellis draw entara Coffey v, Smith, 52 Or. 544, In which
the sfreet sewer, with cemenl; and | gse Mr Commissioner Slater siays:
that this was done prior to August|«after the substantial completion of
22, Mr. Plue, superintendent of the |his contract on or about August 13,
work for Ellis, testifies that, at the plaintiff should not be permitted, by
time Currle was laying the basement | ynreqsonable delay in the perform-
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ance of triflng matters, which conld
and should hayve been done at an enr-
Her time, postpone the date from
which the time allowad by the stat-
ute beging to run * * * and the
burden s on the lien clalmant to
: |show aflirmatively that there was no
i | unnecessary or unreasonable delny."
In that case the situation was very
w botier thay any doci. ) |similar to the present once. Even
""“'"“““”"‘“r"“““"‘_ If the sewer was not connected until

hdm.lwlmrimg | October 15, 1907, yet the circum-

ering from Woman's Allments.

its merits, and it |5 5o ordered.

Grover, e al, v. The Hawithorne Es.
tate, et al, Multnomah County.
LaFayette and Elizabeth

Grover, appellants, v. The Hawthorne

Estate and Rachel Hawthorne,

gpondents,  Appeal from

court for Multnomah

Hon. Henry E.

Grover

I
the clrenit
county. The
MeGinn, Jndge. On
motion for leave to examine wit-
nesseég. Manning & White, Robert B,
Hiteh and E. 8 1. MoAllister, for aji-
pellants, . H. Dolph, 8. T. Richard-
son and Snow & MeCamant, for re-
gpondents, Per Curiant.  Denied,
Far Curiam: In this cause the ap-
peal was perfected on  January 8,
1011. The ‘tramscript was filed on
February 28, 1911 On  March 10,
1011, respondents moved to dismiss
the appeal because the transcript was
not filed within the time lmited by
Inw. Appellants filed a motion on
March 15, 1911, sugesting a diminu-
tion of the record and secured an or-
der on the clerk below to certify to
this court a certain order made by
the lower court on March 10, 1911,
nune pro tune, as of date January 80,
1911, extending the time for filing the
trangeript on fppeal 30 days. Thera-
after on March 23, respondents ap-
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Get it ot Dr, Stonn's Drug Store

tlie great discovery of Asthma, Hay
Fever, Bronchitls and Catarrh, which
118 mailed free of charge to all who
write for it. It Is curing thousands
of the most stubbern cases, It makes
no difference how Jlong you have
climatie conditions are where you
live, Senpine will cure you.

R e
If you have experimented with!
other treatments and have failed to

find a cure, do not be discournged
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but send for a trial of this wonder- 'f

+
ful truly meritous remedy which Is; DURAB"E SEWER
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About an Individual lighting plast
for your home. The best thipg I
the market for ooking and lightiop.
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It will pay you to inves-
vestigate before placing
your order for Sewer
i Connections.

|
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To Cure a Cold iIn One Day.
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|stances were such that the omission
could not operate to revive the right
to flle the Hen, But we find lmm|
the preponderance of the -‘\'Itlem‘el
|that it was conpected and the build-
Ing was completed prior to August
15, 1007. These lfen claimants are
charged with potlice of the terms of
the contract and there s nothing |n
the evidence to Indicate that they
were misled in any way. On the con-
itrary, If they were noticing the
|progress of the bullding, they must
have known that it was completed in
| February, except the basement foor
which was completed before August

EVIDENCE !

“l have owned two differ
$1,800 class and have had

ent motor cars in the
experience with all the
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15.

The decree of the lower court is
jraversed and one will be entered here
ldiumlﬂaim;'_tha sult, with costs to de-

fendant Ellle both In this and the
| lower gourt,
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County,
rock road, MUST BE
ESTATE,

tion; $86,

prices aske
The bottom land on t

388 State Street,

We have for sale one of the best farms in  Marion
located only 5 1-2 miles from Salem on good
SOLD TO SETTLE UP AN

WE SELL IN TRACTS AS FOLLOWS:
70 acres, all rich river bottom land, except 3 acres
hillside for huilding site; $86,

35 acres first-class hillside land,

35 acres, 25 acres first-class hillside land and 10
acres rich bottom land; $86 :
59 acres good hill land, mostly in cultivation; $83.

90 acres \mostly timber, with small hop yard $70,
Oregon Electric survey through premises

Prevas!mg Ipnce,s in this neighborhood almost double

or this meerly ' ‘

is place is first-class for alfal-

fs_x \hay crops, peaches, hops and garden truck of all

kinds, The hill land is ranked as first-class fruit land.

}'here is @ big bargain in every tract. Phone Main

H.A. JOHNSON & CO.

Salem, Ore.

'I Mr. Justice McBride took no part
|ln this decision, *

{ Hahn v, Astorin Natlonal Bank, ef al,
Clatsop County.

John Hahn, appellant, v. Astoria
National Bank and J. E. Higgins, re-
spondents. Appeal from the clrouit
| court for Clatsop county. Hom. J. 1.
| Campbell, judge. Submited on briet
March 15, 1911. Motion to dismiss
{Appeal. G. C. Fulton, for respondents.
| William C. Bristol, tor appellant
| Moore, J.: Motion denfed, with privi-
lege of repewing at hearing,
| Moore, J.: This I8 & motion to die-
1!1115!1 An appeal on the ground that
It was not taken within slx months
{from the time the deerse whs ren-
dered. This cause having been tried.
the sult was dismissed January 4,
1819, and seven dnys thereafter plain-
tift's counsel moved to set anide the
decred. The term at which the sult
wus dismissed expired by lmitation
February 12, 1910, without the court
hepring the applicatfon or making
nny order continuing It The motion
last mentioned was denled November
26, 1910, and on the 21st of the fol-
lowing month an appeal was taken
from such order and also from the
decree,

The rule formerly . regulating the
setting aelde of a judgment was, so
far as involved hereln, as follows:
“The motion shall be heard apd de-

mostly in cultiva-

door

LOT

Phone 341

others of that class,
| 6 Reg.aln

and | would just as lief have a
as any of them.”

he foregoing is a remark made to the writer re-
cently by one who was unaware of the writer’s con-
nection with the Regal cars, and it was therefore !
made in an entirelyljunprejudiced way.

THE REGAL ROADSTER

Underslung, is priced at
(open-door)at $1,000, with $50 extra for the Fore-

$900; the REGAL 30"
Type

StandardMotorCarCo.

Sixth and Madison, Portland, Oregon
PIERCE, SALEM AGENT.




