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ARGUMENTS
AGAINST THE
REFERENDUM

(Continued from page one),

Malarkey's Contention,

Mr. Malarkey oited a Nebraska
decision that upheld a law declaring
that petitloners must glve their age
when signing the petition. It re-
ferred to proof of bona fide slgna-
tures, the genuineness of which it
attacked In this case,

He argued that becausoe the legls-
lature roquired certaln forms to be
complled with, that requirement was
materinl, and must ba complied
with, Leglslative requirements
were mandatory, not merely diree-
tory. He charged that slgners were
gecured for selfish purposes or for
pay. People signed then for self-
defenge, He also charged that peo-
ple would eslgn almost any petition,
Only &5 per cent had to be secured to
®lgn the referendum petition, The
96 per cent also had a right to be
heard. The logislature wanted to

that they stand above

the warning
Thera
that
and

did not specify that
must be part of the petition,

wad a4 general presumption
these petitlons were genuine
honestly and falrly obtalned. If the
substantial right thing has been
done, If the spirit of the law and con-
gtitution have been complled with,
this should stand. They were at-
tacking a defect, not a single signa-
ture was called In question, There
was no lack of compliance with the
spirit and general purpose of the
law. Whether one bill or the other
stood or fell was not material, as a
far deeper question was Involved, It
wiaa here contended that on a merely
technical defect, In a speclal act of
the legislature could defeat the sol-
emnly enacted amendment to the
constitution. Could the fundament-
al rights of the people be nibbled
away by constant encroachment.
This referendum nmendmvnl\wnn n
solemn declaration by the people
the legisln-
ture, The unlimited and unbroken
powar of the legislature to make
laws ended when the direct legisia-
tlon amendment was added the
constitution. The people were placed
above the legislature and and above
the govidrnment, and Judge Web-
gter contended the legislature had
no right to define the form of petl-

to

ol the titie of the bill on the poati-
tlon. No exact copy of the blll was
attached to the petition, He walved
the alleged defect as to the warning
clause not being at the heads of the
petitions, or the sizge of the paper, or
legality of signatures,
Mr, Pogue's Argument,

He contended that many of the
precedents from other' states had no
bearing on this case, as this state
was acting under a new system, that
in the constitution [teelf waa self-
enacting. Direct legislation was a
new departure in which the people
sought to protect themselves against
outrageous laws. The people re-
serve dto themselves the primary
right to vote on all laws Imposing
new taxes, and all laws guarantee-
ing the right to a vote on any matter
were construed liberally In favor of
the ecitizen and agalnst the ofclals
attempting to limit that right. Such
rights could not be abridged by an
unreasonable act of the leglslautre.

It 8|1'|!€‘8II'(.'I] from the record that
the plaintiff sent a rellable agent to
the secrotary of state for a copy of
the bill sought to be referred. He
did not ask for a certified copy, and
was given a copy of the bill as intro-
duced In  the leglslature, After-
wards the title to the bill was amend
ed, not so as to change the title, but
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preserve the purlty of the ballot,
Mr. Malarkey contended that no one
woould be prosecuted for signing the
petitions (Hegally, when the warning
wne omitted from the bhead of each
sheet, He sald to harrass-
ment e had signed all petitions pre-
sonted to him, He had probably
slgned some twice, Prominent men
had signed some of the petitions
twioe, If the contention is sustalped
by the court that it is mandatory to
print the warning agalnst signing a
potition (lHegally, all referendum pe-

to make it read in addition that it
repealed a certaln  sectlon of the
code, The Initiative petition pe-
quires a full and correct copy of the
“title and text of the measure,” and
the referendum petition shall eon-
taln a full and correct copy of the
“measure,” The "measure” was the
law sought to be referred to the peo-
ple, and the title of the statute was
not o part of the bill. The title
was a legltimate ald In ascertalning
the meaning and intentlon of the

tion or the atyle of same. It mani-
festly and Intentlonally attempted to
Hmit and embarrass the constitution
In the law of the recent legislature,
All that was required was that five
per cent of the voters slgn a petl-
tion for the referendum, and file {t
with the secreotary of state, and
whether It was rolled on a corncob
and tled with a tow sitring, or on
pink paper scented with some dell-
cate perfume, as  the legislature
might declare, aa was contended by
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titlons epared this  year will  be
nullified, Tis great argument for
his contention was that statutory re-
quirements to prevent frands In elee-
tions, petitions and all politieal pro-
goadings were held by the courts to
be mandatory
Judge Webstar's Review,

Judge Webster sald he would not
offer himself as a witness, as Mr.
Malarkey had done In this case. Ho |
conld present & far different state of |
facts If he wwent upon the
stand. He contended that {t was not
necossary to prove the last legisin-
ture gullty of any absurdity, It had |
convioted itself, The warning clause
wins not requirgd by the law
printad on the petition, People who
slgned petitions indiseriminately
would not be deterred by forty warn-
Ing clanges, “THE FORMS HERE-
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IN GIVEN ARE NOT MANDATORY"™ (0

attorney-general.

wins the language of the statute ltself
That made them merely directory
Tihv» lnw went further and no
wmerely clerieal and technlenl Jofect
should defeat a petition for the ref-
vrendum The Inw did say I
nfelony o slgn these potitions twlos
or Hegally, but |t was not the petl
tion or part of the petitlon itself. By
the very terms of the Inw the warn-
Ing was not a part of the petition.
The of the referenduin wns
vxorclsed by the poople of the state,
nud slgning It made th esigners’ In
dividunl potition, individual re-
sponslve action of ench signer Thoe
absurdity of the petitioner holding
out a red flag of warning (o himself,
warning himsell against committing
n lfelony agninst himself, Every
American cltiven was presumed lnl
know the law, Why did they attack
thiz technleal weakness alone, when
there was halfl a dosen such technle-
al loopholes, and It was almost Im-
possible (o get up one of these pe-
titlons that was technically correct
The leglslature could tie up all the
vonstitutional rights of the people
with absurd technlealitios. With its
power to attach an emergoncy clause
the legislature could nullify the
right of the people to annu! the con-
stitution Itself. If sent by a man,
Instead of “brought by a man,” It
was coloarly lllegal. The law itself
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omitted as a fatal defeet of

the secretary of state

agninst the referendum,

was no legislation permitted
The
the questions referred to the
and flled, The enactment of the last
egislature, hedging about the right
o submit petitions with all kinds of
detalls and was
n derogation of the rights guaran-
eod to the people by the constitu-

red tape,

tlon, was clearly unconstitutional.

More Techuleality,

Manlarkey in reply attacked

Mr,

the position of Judge Webster, that

he warning was not part of the pe-
He argued that every word
o the law must be consldered in the

construction of the law,

leglislature say
precede and ba
the

“Why didn't the

part of the petitlon?" asked
that it should precede
did not say
Mr. Malarkey
extended general re-
to NMuminate the
in which the

“It meant
petition HF It
Malarkey
O

intended

s0,"

then

mind of the court, but

repbrted conld not trace the slightest

relntion to the subject in controver-
He  still all his econten-
tlom on the warning clause beloag
the pe-

hinged

titlons,

More by Websier,
offered the
direct legiglation clause of the con-
stitution was self-acting it T'i=
quired no hand-out Information from

He rejoinder that

ns

a sot of men calling themselves leg-
Islators whose aggregate  wisdom
was no greater than of any other
equal number of men

A Word by Crawford,

The attorneyv-genernl sald the
warning was not in any sense a nec-
easary part of the procedure of sub-
mitting & matter to a vote of the
peaple, 1t statedd no fact necessary
to the determination of anything,
and hence was nol material,

Objected to Bingham.

Upon Geo. G. Bingham belng an-
nounced as associate counsel, attor-
neys for the Linn countly counsol
ohjected to his appearing In a gener-
al manner. Unless he showad his
authority or stated who employed
him, he could not appear. He then
stnted that he appeared for the Uni-
Versity.

Mr. Pogue sald the Unlversity had
sald In the press that they would not
appear in the case, They had no right
to Interplead. The Universily was
not & party to the case, and had no
right to appear. They were not par-
ties to the record, and he fled a writ
ten motion of protest at their ap-
pearing In a ease In which th«y had
thus far falled to show thelr hand.
Mr. Biogham sald he appeared for
But that did
not satlsfy the counsel for the farm-

ers. Mpr Crawford sald he was per-
fectly willing Mr. Bingham should
appear with him as assoclate counsel
for the secrotary of state.
pot employ him, and had no author-

He did

Salem State Bank

L K. PAGE, Prealdent,
B W, HABARD, Osshier,

ity to do 8o, The court ruled that If

Mr. Blugham sald he appeared for

the secretary of state that ended it
The University Case.

In opening Attorney-General Craw

ford said there was no guestion in-

volved in this case, but the defeet

legislature., The title was part of an
act, but not a part of the measure or
the law,
Was the petition good without the
title in full? The law was defined
and specified by the title. This pe-
tition did set out a full and corrwt
of the measure Iiself. He
showed the court several titles of
bills enncted by this very legislature
with titles 0 long that no room
would remain for a single signature,
to say nothing of a copy of the meas-
ure Itgelf.
It was absurd and unreasonable
to say that this was a mandatory
provision of a complicated enactment
by a careless legislature, The peo-
ple had a rvight to vote on this mat-
ter, and they asked that the siatute
followed In its plain terms and
the right the people had must be
construed In a reasonable manner as
a striet construection would make this
Inw lmpossible to be followed,
What Crawford Said,
The attorney-general argued that
the law of June 7, 1502, required
legislation to carry it Into effect, He
denled that the direet legislation
amendments were not self-enacting
Goeneral laws were enacted as fo the
manner of exercising initlative and
referendum He did advise the
retary of state to reject the petition
for the University referendum for
the reason that it did not set forth
n correct copy of the bill Including
the title, Technical and clerical er-
rors did not permit complete omis-
slons of a part of the whole of the
title No man's opinlon de-
clde what was substantially act
in question.

“Could any man who read that pe-
titlon fall understand what he
wis slgning?"” asked Ford.

“1 will admit that no one was de-
celved,” sald Crawford. "“But the
people must have some rule to go
by If the legisinture passed a bill
as defective as this one s, the courts
would not sustaln It By direct leg-
Islation we must proceed as carefully
the legisiature itself, It would
not do to depart from the forms laid
down, and the only safe rule was to
follow the law, To follow the law
substantially would not do In enact-
Ing laws, and was not safe in repeal-
ing them No omlsslons could be
tolerated. He clted many learned
authorities to sustaln hig contention
that there can be no omisslon of any
one thing contalned in the original
This bill attached to the petition did
contain & complete omisslon of the
words from the title to the section
of the code repealed. The repoaling
clause omitted from the title
embodled in the measure Itself that
was attached to the people, “A full
and true copy of the measure” meant
title and all, and that could not be
figured out.

“"How do you harmonize the dif-
ference between the requirements
for the initiative petition of a full
copy of ‘the title and the measure,'
and In the requirement for the ref-
erendum petition of the ‘measure’
only?™ asked M. Pogue.

Mr, Crawford did not "harmonize,”
bt he did a stunt of well-trimmed
and clearly-defined trimming and
word-spelling. and most admirably
dodged the question. He reiterated
his statemeot that he did not hold |
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ithe warning required by the statute

to be material, but he thought the
title was material,

Mr. Bingham Talks,

He sald he did not wish to get at
crossspurposes with the attorney-
general, and sald the court might
rueverse the counsel for state as to
the notice of warnnig.

Mr, Ford objected Mr. Bing-
ham attacking the defective warning
clause, The mandamus proceedings
were under stipulation, that nothing
was attacked In this proceeding but
the question of title. The University
had been publishing that the re-
gents of the University were not
taking n part in this proceeding. The
gontleman was butting in where he
did not belong.

Mr. Bingham said he felt fiatter.d
at the objections of opposing coun-
s¢l. Counsel had ecrred in not su-
curing a certified copy of the blil.
They had taken an Incorrect copy,
and now excused themselves for
thelr blundering. The cold question
to be determined hers was a question
of fact, Was this referendum peti-
tlon prepared and filed in compliance
with law? He elaimed it was not.
He then went on to show the tech-
pleal defect in the petition, and why
it was rejected. Mr. Bingham
closed the afternoon’s forensic dis-
play with an able review of the con-
tentions of the Unlversity regents,
in the guise of appearing for Becre-
mry Benson.

1o

Hon Til Ford's Argument,

The cases clted in support of op-
posing counsel are not applicable, for
those petitions were drawn under a
mandatory law, commanding that
certain things be complied with, The
ralerendum law of Oyegon I8 not
mandatory, but directory, and so dis-
{tinotly states. The rcferendum, as
far as the form of petition = con-
cerned Is simply directory, and is, in
[fact, but a suggesilon as to the form
of the petltion, a gulde as it were,
which the law says shall be substan-
tially complied with, The word
“substantially,” and s meaning,
has much to do in the ecase, It means
that If all the essentials are stated,
the form of their statement is im-
material. The . statutes says they
shall “substantially be as follows,*
It does not say this form of petition
should be followed. Mr. Ford then
analysed the statute, showing the
wandatory parts thereof and its di-
rectory. The slze of the paper s
mandatory, seven Inches wide and
ten Inches long, and that only 20
names shall be on sach page thereol.
It would have been, and is impossi-
priat io full the title, ete., on

the paper of the size made manda-
tary, and leave room for 20 pnames,
but the substance of the aot can be
put thereon, leaving such room, and
It Is falr to presume that the legisla-
ture would not have enacted a law
Impossible to have been complled
with, and this inference is empha-
slzed by the language of the act
Itself, that the substance of the mat-
(ter necessary to be put upon such
petitions would be sufficlent.

Mr. Ford took up the title of the
pot, and showed that the title of the
amendatory act was fuller than nec-
ossary, stating much that could have
been left out. The old title, the title
used In the referendum petitions
covers the whole matter, and Is der-
talnly all that Is required to give
notice to any man of common intel-
ligence what the intentlon and the
object of the petition was, and when
that is done all that the law requires
Ii-.s done. An abstract of the law, or
(&n abstract of the title, so it substan-
tially complies with and states the
facts is sufficient, and the people of
the state should not be eut off from
their rights by some technieality, the
non-compliance with which mislead
no one, and injures no one.

0Ol Law in Effect.

The Initiative law Is different
and is mandatory, and states that
“a true copy of the title and text of
the measure shall be attached to the
petition.”” The referendum does not
require this,

The title Is part of a bill, but it
i not part of the law, Therein lles
the necessity of putting the title In
the Initlative, because the constitu-
tion requires it, it being part of the
act,

Judge Ford thought it remarkabla
that all the lawyers who drew a ref-
erendum petition overlooked the
warning clause, If it was necessary,
but It was not remarkable when it
was taken into account dthat they
‘aach construed the law the same
way, that Is that the warning clause
had nothing to do with the patition.

“Judge Bingham came up to rep-
resent the University of Oregon,
which is taking no part in this
case,” sald Mr, Ford, “and fnally
wormed into the case through the
courtesy of the attorney-general,
though he had no business in the
case as the University of Oregon Is
not & party to the case.” The Uni-
vergity of Oregon appropriation Is
the bone of contention between the
petitioners on one side and the s.e-
rotary of state on the other, and It

Joker in the bill, the nigger in {he
woodpile, being the clause In the
bill, which made no provisioa for re-
turning any surplos - to the stale,
ghould the entire appropristion be
unexpended. It was for this reason
the governor vetoed It

The point was made that the aw
did not go Into effect untll May 28,
because the emergency clame pro-
vided it should go into'effest on the
approval of the governor, bul as the
governor did not gpprove It It had
to take Its course of 90 days befure
it could go into effect, and 5o the ol
law was In effect at the time the p~
titions were filed, and this law the
petitions in the case complied with,
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Tenement Collapsed,

New York, June 25.—Seven chil
dren, all members of an Italian faw-
{ly, were crushed to death Tl
morning by the collapse of & tens
ment. Firemen dug ecores of [0

jured from the ruins
—_—
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