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MANDAMUS

The Supreme Court Acts,

iCases Against Sec. Kincaid

Reversed.

Opinion by Judge Wolverton,

Partially Dissented From by Judge

Bean.

The supreme couit today handed
down decisions in the mandamus case
against Secretary Kincaid to compel

Jiim to audit claims and issue war-

rants for same. The opinions, which
overdo JudgcIIcwitt's decisions, were

hvrltten by Judge Wolverton, and all
lare covered by the fallowing in the
r.;!iso of E. D. Shattuck vs. II. R. Kln- -

caid:
THE OPINION.

This is a proceeding by mandamus
to reoulre tlie secretary or state to
nudit a claim and draw his warrants
for the salary of a circuit luage ior ine
nimrtnr ended March 31. 1807. The
secretary resists the proceeding upon
the grouna tuat mo legislature Hav-
ing failed to mukeappropriatlons lor
the current expenses of the state lie
is without authority either to audit
or draw his warrant for such claim.
The case comes here upon demurrer
to the alternative writ which was
sustained by the lower court.

I Hv 22297 Hill's Annotated Laws of
fOregon, it Is provided that "Each of
Stlie JUUgeS 01 inu ciruum tuuna iii
i(t.iiiKHt.!itA fsiiaHi receive an annual
Isalary of $3000, payable quarterly, and
no other allowance for their services,
either directly or indirectly," and by

Mint, "The salaries of the gov- -

(rnnr. snr.ret,arv of stato. and other of
ficers of the state, shall be paid quar
terly, out of the treasury oi tins siaic,
upon the warrant of the secretary of
state, commencing irom anu aner
tlicy enter upon the duties of their
respective offices." These sections
clearly establish the plaintiff's right
to the quarter's salary claimed and
upon this point there is no conten
tion.

Section 4, Art. IX or tne siaie con
stitution provides that "JNO money
shall be drawn from tlie tne treasury,
but in nursuance or appropriations
made bv law." and section 2, Ait. VI
constitutes the secretary of state the
auditor nf nubile accounts, bcction
2230, supra, was section 4 or an act ap
proved Juno z, ioo'j, aim uy niunaiuu
act it was provided, among timer
things, us follows:

to,...
C3UU. w. Tiio secretary ui buiiu uuuu ,

nns"r;... . i. rf ..,.., ,,,-r.- nrSSUperillieilU lliuustm wiuwhio ... ""-- lhit:.;., ...n.mri tun C'irrm in r.iin I
.VNI.31IM. II 111 I llliLII(llL3 UUU OMIU" v.w
'manner nrescribed by law.

4mTo keep fair, clear, distinct uuu
.nn.nn.:...nntii .,r nil t.lin funds and
fevenucsof the state, and of all

ry expenditures uisourhuiuuuto auu -

vestiuuiits tuuiuui, ouu.i...h - i.tlculsirs of every expenditure, dis-

bursement and investment. "
To examine and determine the claims
of all persons against tlie state in
U...r. .ulinr.i n.Y.vlatnna for tllC TIUV- -

Omcnt thereof shall have been made by
law, and to endorse upon me umu
ihn nnmiint. dim and allowed thereon,
and from what fund the same is to be
Said, and draw a warrant on the treas
ury for the same; and ho shall report
f.Tinioiriaint.iirnut. the commencement
of each regular session a complete list
fef all accounts so 'audited, together
with a general statement or mo uscm
concerns of tlie staic; no nwuuuu

Khali be so audited, except the same
ibcduly verified by the oath, affidavit

..for affirmation oi me ciuiwuhu u.
fagent, and all accounts shall be kept
ten file in his office.

To enter in a booK 10 ue kuuu ui
Rhat purpose, an abstract oi an war- -

irants drawn on mu ticuouij, """- -

ling the date, nuraoer, name ui mu
claimant, tne uuiuuuu uaiiui-u- , u..

amount allowed thereon anu iron.
Which fund to be paid. -

b Sec. 12. wuenever any uutuuuu
shall 6c presented to the secretary of

fetate far settlement, he require
R- - PS rf Arsons to be:
sworn beforeihlm touching such ac-

count, and wlien so sworn, to answer
rnm v nr in wruinu as to any iuuu fi
liating of the account,

l?any SiSSinuTrSted 7baTfS dl
satisfied with the decision or tne sec
rotary, on any claim, account or
credit, it shall be the duty of tlie sec-

retary, at the reqnest of such person,
I'tKmfnr the same, with his reasons

6V VIMrtqn. to' thejeg.slat.ve us-- 1

gffifi fflarsawns;
&?--.3M" ? Z aiSS?
"uAcu,Lr,tV.nTwA vonrB'. -

setlieu UUU Uiu "? r.T.T' '

and not, afterwards. Aim m an outta
hrminlit. in neliaH OI UIB iiu"h

Sff butUsuc i TO&bfthi8tM the secretary, and
byhim allowed or disallowed, expt s

SSK ' a t
c, m a . in ,im trial is Incieienuaub un tuo wwk "
possession of vouchers which ne
rouiu not prouuu wj mo pcucwhj. "
account of absence from the state,
sickness or unavajaaDie accident.

Other sections or the act pro- -

Ivldn that: "The stato treasurer
Si.ii i i,iB nmr-- o at the seat of gov- -

ernment,shall receive and hayo charge
all moneys paid Into tne state

'treasury, and shall pay out the same
R.j. dlrnnlnil VlU lfllV... '

Mlll-VlV- I'J"It shall be the duty oi mo ,rcua
urer --Second-To pay on de- - t
m.-inr-i nf tlm state treasury an sums
authorized bv law to be paid, Iftliere
are appropriate i "" ""? v ".
to pay tne same, anu wubu u -
um Is required to be paid

particular fund It shall be paid out of
such fund only: and lie shall pay no
fund out of tlie treasury except In
pursuance of law authorizing the pay-
ment thereof; but when any claim or
account Is authorized by law to be
paid out of a general or contingent
appropriation, I lie same shall be paid
by the treasurer upon the wairant of
the secretary of state.

Third To pay all warrants on the
treasurer In the order in which they
are presented, out of the appropriate
rund: ir there arc no sucn runos in
treasury, then lie shall endorse on
on sucli warrants 'not paid for want
of funds,' together with tlie date, and
all warrants so endorsed shall draw
legal interest from and after such en-
dorsement."

There Is some confusion in number-
ing the sections of the original act,
but the sections referred to are desig-
nated in Hill's Annotated Laws U
Oregon as U 2208, 2209, 2217 and 2219.

The laintlff contends, first, that
the law fixing the amount of his sal-
ary and providing for the manner of
Its payment constitutes an appropria-
tion of funds out of the
treasury with which to meet
the installments as they become
due: and, second, that the secretary Is
required to audit his claim therefor
and draw a warrant for the amount
found due eyen though It be deter-
mined that there has been no appro-
priation made to meet it. The prin-
ciple Involved in the declaration of
the fundamental law that "no money
shall be drawn from the treasury but
in the pursuance of appropriations
made by law" had its origin with the
British parliament. It had, prior to
the time of Charles the second, occa-
sionally and at long intervals, exer-
cised the right of appropriating sup-
plies to particular purposes as the
needs of the government demanded,
but during the regln of that monarch
It employed the authority generally
although perhaps not In every In-

stance. It was not, however, until
after the revolution of 1088 that the
right and authority became iirmly
established. The principle, as then
atid since understood, is "that sup-
plies granted by parliament are
only to be expected for par
ticular objects specined oy
itself:" Taswell-Langmea- d, English
Con. History, 020-02- 1. The abuse
which the establishment of the prin
ciple waB designed to correct was tlie
exercise of official discretion In paying
out and disbursing the public funds,
and Its purpose was to endow tne leg-
islative bodv with the sole authority
and imnoso unon it the specific duty
of deciding how and when such funds
shall be applied to the discharge cf
the expenses, debts, or other engage-
ments or liabilities of the govenuent,
and such is the limitation imposed by
our present constitutional provision:
Rlsttne vs. State 20, lnd. 328; State
vs. Burdlck, 33 I'ac. 125; 2 Op. Atty.
Gen. U. S. 070. An "appropriation, as
applicable to the general fund in
the treasury, may, perhaps, be defined
to be," Perkins, J., in Ristiue vs.
State, supra," an authority from the
legislature given at the proper time,
and In legal form, to the proper off-

icers to apply sums of money out of
that which may bo in the treasury, in
a given ycar,to specified objects or de-

mands against the state.' '

Webster defines "appropriations" as
"Lhe act of setting apart or assigning
to a nartlculur. use or person in exclu- -

uppiicauuu tu u- .,; V.m(,co no nfriiitiiiii use ui iui wujwi- .

mnnnv to carrv out some puoiic oo- -

ject." No particular expression or set
form of words is requisite or neces-
sary to the accomplishment of the
purpose, and the appropriation may
be prospective as well as in presentl,
that is "it be made in one year of
the revenues to accrue In another or
future years, the law being so framed

reVenueX-Hu- m

r,7; Prnll vs. Dunn. 80 Cal. 220. And
in every in every instance it
becomes a question of legislative in-

tent to be gathered under the settled
rule? of interpretation from the lan-

guage employed, the context, the ne-

cessity for the enactment and purpose
to be accomplished, considered in the
light of contemporamous circum-stunce- s.

Field, J., In McCauley vs.
Brooks, 10 Cal. 28, says: "To an ap-

propriation within the mean-
ing of the constitution, nothing
more is requisite than a designation
of the amount and the fund out of
which it shall be paid. It Is not es
sential to Its validity that funds to
meet the same should bo at the time
in the treasury." It is maintained
by some authorities that constitu-
tional provisions lixlng the salaries of
state officers proprio vigore makes an
appropriation out of the treasury for
the payment of the same as they

and this upon the ground
that such salaries have become llxed
ind unchangeable Dy any power
vestedif the legislature and that to
withhold the funds necessary to their
payment would be subsurslveof the
Will OI Hie peopif il VAiJicaauu uj uiu
organic law in is sain, arguenon'
that , If the legislature, is without
nnwsr tn reduce the salaries of such of
fleers It cannot be affirmed that It may
take away the whole by withholding
the funds reqlusltc to payment. In
Riinnnrt of this view Thomas vs.
OweMMlfttelW n 181.m7. .

S210 ' nd" criticised .V MyersV!
Rnallsh.O Cal. 341: Tho Nebraska
Z, l,vr nrpsnnts a dissimilarV"'1 - !

feature in tnat the constitution pro- -
.i,i-- i iitim nnrmtni pok 1 r nw

'

'the salaries fixed . thereby which
uUI be paid out.n5i.na&tg,,j:

under constitutions which provide
that salaries of state officers snail
neither bo increased or diminished
during the terms for which they
shall have been appointed or elected.
It is maintained by thews that the
lnw Hvinffsuch salaries becomes Im- -

mutable in so. fur as it may effect In-
cumbents and t ut in e. ie",Hl?. "

I

powerless to cut off V 'ndlrect ('n
hat .which It not i

j

dn hv direct enactment, anu
hence that a statute merely fixing t

no amount w J'7, ""
. .uuiBui Vafuii. ;:;---

-

pronnation oi muu whs "" .

ntimiciuic Louiu uisuuuiuo m iueh-
d rWnensatiou as it becomes

H.nUimi nr rimers:

also

may

same

says

may

rrAKmavfflV the very de- -

cldcd tendency of recent adjudica-
tions is In support of this advance-
ment upon the doctrine. Stato v.
Rurdick, 33 Pac 125; 1'eoplo v. Good-ykoont-

45 Pac. 414. A9direotly op-
posed to this view, 9eo Myers v. En-
glish, supra. Yet other authorities
maintain that the result of such leg-
islation is to effectuate an appro-
priation, regardless of the fundamen-
tal law limiting the power of the leg-
islature to change the amount nf offi
cial salaries to times other than dur
ing incumbency, and that no annual
or special appropriation is otherwise
necessary to authorize the disburse-
ment of public funds by the officers
in charge In payment of such
demands as they arise. See Rey
nolds v. Taylor, 43 Ala. 420, and
Carr v. State, 127 lnd. 204. It Is dif
ficult to understand, however, upon
what principle an enactment of the
nature indicated can have the effect
claimed for it. The plain letter of
the statute falls very far short of an
express direction to that cud, and the
apparent object to be attained is fully
accomplished when the salary and
times of its payment are definitely
fixed No other or further Intend-
ment is predicated of statutes of like
nature where individuals only are
concerned, and a different rule ought
not to prcyall because tlie state is
concerned. But we belelye the weight
of authority Is opposed to this latter
advance upon tlie doctrine, and that
tliebetter rule requires something
more by which to indicate a legisla-
tive intendment to effectuate an ap-
propriation. In Nichols v The Comp-
troller, 4 Stewart & Porter, 154, the
case upon wliLli Reynolds ys Taylor,
supra, seems to have been based,
it was determined that an
act fixing a salary, "payable quarter
yearly out of any money in tho treasury
not otherwise appropriated," made an
appropriation for tne purpose of
meeting the quarterly payments. In
Humbert vs. Dunn, 84 Cal. 57, the
act under consideration provided that
"cacu niernoer" (or a commission)
"shall receive a salary of $2400 paya-
ble monthly, to be paid out
of any money In tho treasury not
otherwise appropriated," and it was
held that this operated as an appro-
priation. The statutory provisions
as Indicated by these cases, arc simi-
lar to the Nebraska constitutional
provision referred to.And InCutting vs
Taylor, 15 L R. A. 001, which comes
nearer tlie case at barr. the language
employed was: ' The auditor
shall issue and deliver to the claim-
ant in each city, town, etc., ills war-
rant upon the territorial treasurer for
amount equal to 2 per cent, of the
premiums received upoh the policies
Issued upon any property In any city,
town, etc,, and such warrant shall bo
paid by the territorial treasurer upon
presentation thereof." See also Stato
ys. Kenney, 10 Mont. 485. From
statutes of the nature Indicated by
these authoratles the Inference is
natural and legitimate that it was the
legislative Intent not only that the
amount and times of payment of the
salaries should be rendered definite
and certain but that when falling duo
funds In the treasury applicable to
their payment should bo at all tllnes
In readiness for their prompt dis-
charge, and hence the appropriation
as a necessary result to meet the pur-
poses of the legislation. It is one
thing to fix tho amount and times of
payment of an officer's salary and
quite another tc provide funds and
make them availab'o at specified
times so that the state will not at
any time default in Its payments, and
itdoes not occur to us that u fixed
salary with stated times for the pay-
ment of proportional installments
thereof, can with any greater pro-
priety, carry with it an appropriation
or runos witn which to meet tne pay-meu- ts

than whore the stato has be-

come otherwise obligated under aut-
hority of law and no appropriation has

Whatever may bo tho correct rule.
where the salary Is fixed by the con-
stitution or where it Is by that in-

strument rendered unchangcaolo dur-
ing Incumbency fallowed by legisla-
tion simply fixing the amount and
times of payment thereof, it is quite
certain that if regard bo paid to tho
known and well settled rules of statu
tory construction that the legislature
has not by tlie enactment of such a
statute without else manifested an
intention of setting aside funds in
the treasury far its payment. Some-
thing more is needed, some setting
aside of a particular fund, or designa-
tion of a fund out of which it shall bo
paid, or direction to tne omccr in
charge requiring him to make pay-

ment at particular times or that it bo
paid out of the treasury.

And this gets us back to tho origi-
nal proposition that an appropriation
is the setting aside or designation by
express direction or by implication, of
particular funds far the discharge or
definite and specified obligations or
liabilities, which, however, may be in
contemplation, such as will arise in
tho future, and the appropriation
may be continuing in Its nature, but
the legislative Intent to have funds
always ready and applicable to their
prompt discharge at stated times
works out the appropriation, and
nothing short of it can have such an
effect. Under tho legislative direc-
tion that tho salaries of all state off-

icers "shall be paid quarterly out of
the treasury of this state, upon tho
warrant or the Secretary or State,
commencing from and after they en-

ter upon the duties of their respcctlvo
offices," and under the authorities
which seem pertinent to tho inquiry
wo would be Inclined to hold that a
continuing appropriation had been
thus effectuated for tho payment of
such salaries quarterly wero it not
for a legislative construction of the
act nearly contemporaneous with its
enactment.

There Is some reason ror ne
lievlng that public funds were
disbursed under this law
without further direction uerorc tne
meeting of the succeeding or first
regular session of the state legislature
which csnvenea scptemoor iu, aouw,
hut. nt, mifh finssinn u lencral annropa- -

tlon bill was prsned setting asldo
funds far the paymont of such salaries
specifying with much particu arfty

)m.Ilmbent by , oMclal title and
iu iimmint for each. And every sac

icecding regular biennial legislative
assembly since meu, save in iooo uuu
1897, has in Us general appropriation
bills made like specific appropriations
for these salaries. So that the act of
1850 has received what may be termed

a contemporaneous legislative con-
struction, which has been acquiesced
In and acted upon by that body for
more than a third of a century, and
we feel bound by tho construction
thus given tho act, and therefore hold
that It did not effectuate a continuous
appropriation far the payment of the
salaries of state officers. Prime v.
McCarthy. 01 N. W. 220.

This brings us to tho second conten
tion touching tho authority of tho
secretary of the stato to audit and
draw ills wrrrant for tho claim, and
the solution of this question depends
entirely upon the construction of the
statute which prescribes his duties.
Under the constitution ho is made
tlie auditor of public accounts, and
under the law ho is charged with su-
perintending tho fiscal concerns of
tho stato and it is witli referenco to
tho functions of Ills olllco thus desig-
nated that we must consider the en-
actment.

He is required "to examine and de-
termine tho claims of all persons
against the state in cases where pro-
visions for the payment thereof shall
have been made by law," and wo are
led to inquire, first, what claims are
meant? The answer Is, such as tlie
law has made provisions for their
payment, and by this is meant such
obligations and liabilities as the state
may havo incurred under warrant of
law previously enacted. No person
can acquire a valid claim against the
stato except in such cases as the fund-
amental law has prescribed or the
legislature has through its enactments
permitted and directed expressly orim-plie- d

by that payment shall be mado
for that which constitutes the con-
sideration far the claim. Acting In
Ills capacity as audltor.tlie secretary is
required when a claim Is presented to
loolc to the law and determine
whether tho claimant has brought
himself within any of its provisions
allowing him compensation. In
other words, before allowing the claim
he must bo able to put his finger upon
some law which gives the claimant a
standing in his tribunal, upon which
he can demand payment by tho state.
For instance, tho law has mado pro-
visions for the payment to plaintiff
of a stated salary far his services and
this constitutes such a claim as is
contemplated by tho statute
Further he is directed to indorse
upon the claim, if allowed, from what
sund thesamo is to be paid" and it Is
suggested that the fund here meant
is one specially appropriated and set
aside by the legislature for tho pay-
ment of the designated claim or of a
designated class of which it consti-
tutes one. But it Is not probable that
a fund thus constituted was tho one
intended tor designation by tho en-
dorsement. With much greatei rea-
son wo may Infer that It had refcr-edc- e

to some one of the few funds that
are provided far under general laws
In pursuance of fundamental enact-
ments.

Tho constitution directs that "the
legislative assembly ahull provido for
raising revenue sufficient to defray
the expenses of the state for each
fiscal year," and that "every law Im-
posing a tax shall state distinctly the
object of the samo t which only it
shall bo applied " 2 and 3, Art IX.
And It has been the usage of the leg-
islature by virtue of these provisions
to direct the levying of taxes for spec-
ified purposes, such as for current ex-
penses, for common school and far
university purposes and the like, thus
creating separate and distinct funds
into which the revenues flow from tho
tax collector, or other sources of In-

come and out of which all tiio cx--
of tho state government must

Genses

Taxes levied for current expenses go
Into the general fund, those
for common school purposes together
with interest derived from invest-
ments Into the common school fund,
and tho same with the university and
other funds And If a tax Is directed
to be levied for a special purpose It
goes Into the special fund thus pro-
vided for, and these arc the funds of
wliic'a the secretary shall take account
In making his Indorsements and draw-
ing his warrants upon tho treasury.
All of tho earlier appropriations pro-
ceeded upon this Idea and the latter
ones aro not in conflict with It.

The first general appropriation act
adopted In I800emnloycd tho following
language. "That the fallowing sum bo
and the same aro hereby specllically
appropriated to the several objects
hereinafter mentioned for two years,

to bo paid out of any money
In tho treasury not otherwise appro;
prlated;" then follows an Itemized
statement of tho various salaries and
expenses far which It shall be dis-
bursed, without naming or designat-
ing nny separate fund, thus
leaving but a single fund for
the secretary to take Into nccount
In tho endorsement of claims
and In drawing his warrant. Tnls
practice wascontinucd until 1872 when
for the first time tho legislature ad-
opted the plan of naming separate
funds in the appropriation bills hut
subsequent acts havo not been uni
form in tins respect, mo languago
n all to effectuate tho appropriation

Is In purport the same, "to bo paid
0'it of any money In tho treasury not
otherwise appropriated" or from the
common school fund; university rund
or other fund as the case may be;
then follows the naming of subdi-
vided funds as "executive fund."
"general rund," "Judicial fund," and
tlie like. Rut In ino-- t ir not all or
these subdivided funds arc contained
Items of salaries and expenses to bo
paid as in the former act

The legislature could, If It saw fit.
name a fund for cacli neparato salary
or item of expense, but howsoever the
original funds may bo subdivided by
tho appropriation hill, tho appropria-
tion Is exhausted as to each separate
Item as the money necessary to Its
dlscborgo Is paid out by tho treasurer.
That is, tlie appropriated funds far
any ono item are not applicable to the
payment of any Item in tho whole
list, so that after all the specific
items govern the disbursements, and
not tho subdivided funds usdcslg.
nated in the act. Tlie term "fund'Ms
not synonymous with "appropria-
tion," and as a matter of fact there
arc not many separate funds in the
treasury, but there may y ap-
propriations, and most of tlie latter
nro payable out oi tne same lunu
the general fund, i'roii vs. uunn.tio
Cal. 220. . .

This understanding or tne term is
In harmony with tho apparent mnui
hi which It Is used in the samo uctui

a clause far tho direction and control
of the state treasurer. He Is required
"to nav on demand out nf the stato
treasury all sums authorized by law to '

bo so nalil. iftliere uro nnnronriato
funds In the treasury to pay tho
same, and when any such sum is re-- ,
auired to be nald out of a particular,
tund.lt shall be paid out x0f such fund i

only; and he shall pay no fund out of
too treasury except in pursuance oi
law authorizing the payment." Tho
urst clause enjoins upon tno treasurer
tho duty of paying out of the treasury
all sums authorized by law to bo paid,
that Is to say he, like the secretary of
state, In auditing must see to It that
tho sums disbursed aro upon valid
claims or demands against the state,
such liabilities or obligations us the
law has authorized to bo Incurred.
All sums thus authorized by law must
be paid If there aro appropriate funds
In the treasury, and when such sum is
required to bo paid out of a particu-
lar fund, then out of such fund only.
Herein there Is no reference to any
appropriated fund set asldo In tho
treasury far a specific purpose. Tho
"funds" referred to are such as may
be applicable in tho disbursements of
sums authorized by law to be paid.
And the particular fund may bo one
of tlie few provided for by law under
the constitution. In the latter clause,
however, wc find an additional limita-
tion upon tlie action of the treasurer.
He shall pay no fund, that is no ono
of tho funds provided by law, and of
course no part of any one of such
funds, out of the treasury except Iu
pursuance of law authorizing the pay-
ment thereof, or, in other words tho
disbursement of the fund. This con-
templates an appropriation of tho
fund and an Inhibition upon the
treasurer to disburse It In any event
unless so appropriated.

The clause authorizing tho treasurer
to endorse upon warrants "not paid
for want or runds" must bo read In
connection witli these clauses, and
when so Interpreted it becomes at
once Intelligible and plain wlthont
the changing of n syllable or a sent-
ence, otherwise, as uodcr tho conten-
tion of the counsel for respondent tho
words "the appropriate fund" must be
made to read "appropriated funds."
It Is elementary that an act must be
so construed If pcwlblo 'as to give
effect to all Its provisions as It is pre-
sumed that the llgislaturo Intended
each to answer some appropriate and
specific purpose, and with tho inter-
pretation hero Indicated, all the other
provisions of tho act prescribing and
governing tho secretary's official
duties as auditor cf public accounts
and In tho capacity of superintendent
of tho fiscal concerns of tho state, be-

come operative at all times, otherwise
the most Important of them must
fall utterly Into disuse whenever it
happens that appropriations havo
been exhausted and all the time sus-
pended as to any particular items or
claims where funds aro not set aside
in the treasury for their discharge.

Wo may instance some of them. By
section 2208 the secretary Is required
to report to tho legislature at tho
commencement of each regular session
a complete list of nil accounts so
audited; and to enter In a book kept
for that purpose an abstract of all
warrants drawn on the treasury show-
ing the date, number, name of claim-
ant, tho amount claimed, the amount
allowed thereon and from which fund
to be paid. And by 8220!) It Is pre-
scribed that all pcisons having claims
shall present them to tho secretary
to be audited, settled und allowed
within two years, not afterwards, that
If any person is, dissatisfied with his
decision on any claim, account or
credit It Is made ills duty, at tho et

of such person, to refer tho
samo to tho legislative assembly, and
that iu all suits In behalf of tho
st'itc no debtor claim sliallbe allowed
against the stato as set-of- f but
such as have been exhibited and by
him allowed or disallowed. Under tho
theory that thero can bo no auditing
unless there Is an appropriation, all
these clauses among others would
rest in abeyanco for tho time being,
and in some instances becoino absol-
utely nugatory, public service would
be impeded and individuals might
suffer injustice. Thero Is a natural
and rational implication from the
provisions hero alluded to that the
secretary should act upon tho claims
presented to him with rcnBonablo dis-
patch and as there aro no exceptions
touching when ho shall not act, wo
infer tlitt tho want of an appropria
tion of runds then applicable will not
suspend his decision wo hold, there
fore, that when a claim against the
state Is presented to the secretary ho
must act upon It whether there has
been an appropriation of funds with
which to meet It or not, and If allowed
he must indorse upon It tho amount
so allowed and the fund, ono of tho
original funds mbslstlng under pro-Visio- n

or law, not the 'subdivided
or appioprlated fund; from which It
Is to bo paid, and draw his warranton
tlie treasury far tho samo. He lias
nothing to do with the subdivided
fund, tho treasurer must look to that:
Stato v. Hoffman. 350. St. 435,443.

Tho drawing or tho warrant is
mado a part or the act of auditing
and Is tho claimant's evidence or
certificate of the allowunce. Nor Is It
the drawln of money rrom the treas-
ury: Evans v. McCarthy, 42 Kan.
420. The warrant Is but prima facie,
not conclubivo evidence or tho validity
of tho allowed claim, and unless thero
is authority of law for tho paymont of
such claim the treasurer may rerusc,
mid, indeed, it Is his duty to refuse,
to pay the warrant, oven If funds aro
appropriated: Goldsmith v. Baker
City, just decided; Stato v. Lindslcy,
27' I'ac. H'lli

The legislature could havo I

provided far auditing or settling
claims and demands against tho
state without atthe samo time
directing the warrant to bo
drawn or It could have directed that
no warrant should Issuo without an
appropriation, but it has not seen fit
to do bo, and It scorns to bo tho gen-
eral policy of our legislation to as-

sociate tiio drawing of the warrant
with of the claim so that
thay become part and parcel of the
samo act. There are some excep-
tions to lie found In the statutes, but
the particularity with which they are
usually specified, directing In effect
that no warrant shall Issuo unless
there aro funds at aside In the treas-
ury with which to meet the demand,
but specifics the Idea of the recognized
existence of the general plan undor
which tho absence of a prior appropri- -

atlon of funds Is not an objection to
the Issuance of the warrant: The
People vs. Llpplncott, 72 111. 578; Tho
Pcoplo vs sccrectary or state, us ill,

.U4
It sometimes occurs, however, that

special appropriations are uiauo ror a
particular purpose where tho act It--
self authorizes tho Incurring of the ex--
pense. and is luo only warrant of law
biierciur, iu ucn cases oi course the
measure of the appropriation Is tho
limit of authority to obligate the
state, and hence tho secretary could
neither audit nor draw his warrant
because tho claim Is not ono which
the law would recognize as valid
against the state: Flynn vs. Auditor
General, 09 Mich. 90.

In coming to this conclusion we
have not overlooked tho caso of Brown
vs. Flelschnor, 4 Or. 132. This au-
thority may be regarded as in point,
as It Was based mainly If not exclu-
sively upon tho ground that tho au-thrl- ty

of tho secretary of stato to
audit accounts and draw warrants
upon the treasurer depends upon the
condition that an approptiutlon has
been . mado for their payment,
although tho proceeding was for a
writ of nnndamus against tho treas-
urer to compell him to pay warrants.
Rut wo firmly bcllevo that the caso
was decided upon a mistaken Inter-
pretation of the statute, and wo can-
not glvo our approval to a Tconstruc-tlo-

which in effect suspends the
operation of certain plain and distinct
provisions necessary to tho duo and
orderly admlnstratlon of tho public
service, and which at tho same time
in unifies completely ono of tho most
important constitutional functions
pertaining to tlie office of secretary or
stato whenever thero Is not a subsist-
ing appropriation. If such was tho
intention or tho legislature It would
no doubt have given some Indication
thereof In expressing Its will pertain-
ing to tho subject, and In the absenco
of shell an Indication wo feel con-
strained to believe that such was not
Its Intention. The caso of Brown v.
Fleischner will, therefore, be over-
ruled in so far as It Is in conflict with
this opinion.

Tills leaves but ono other question
to bo determined, and that is whether
the secretary should bo required to
nudit and draw his warrant far this
particular demand. Tho authorities
seem to bo uniform that when tho na-
ture and amount of tho sorvlcos ren-
dered tho state aro definitely fixed
and ascertained and the compensa-
tion therefor is regulated by law,
such as tho salaries of public officers,
the duty of auditing and allowing tho
account or claim for such services

a mere ministerial act, the per
formanco of which may bo required
by mandamus. And so It Is with
drawing the warrant for tho paymont
of tho claim or demand; High, Ex-
tra. Legal Rem. H 101, 104 and 105;
Fowler v. Pelrco, 2 Cal. 105; Ryan v.
Cattell, 15 Iowa 538; Swan v. Ruck,
40 Miss. 208, 291.

In accordance with these considera-
tions the Judgment of the court below
will bo reversed and tho cause re-
manded with directions to that court
to overrulo tho demurrer.

Bean, J. I concur In tho view ex-pr- o

scd In thoprovalllng opinion that
under tho statute tho secretary Is not
authorized to audit a claim without
issuing his warrant to tho claimant
as evidence thereof: tho two acts
aeem to bo mado by tho statute con-
current. But I am not ontlrely satisfied
with the conclusion thathocan bo com-
pelled by mnndamus to nudit n clnlm
and Issuo a warrant thereon in tho
abscenco of an appropriation by the
legislature with which to pay tho
warrant when issued, but as my asso:
elates aro agreed upon tho question, Ido not feel authorized to dissent upon
uuu uuuui x entertain.

A Serious Difficulty.

''I suffered for three years with salt
rheum. Tho humor was on my hand
and I was obliged to; keep a covering
on them most of tho time. Tho sting-
ing and burning wero very soyero.
Nothing did mo any good until I took
Hood's Sarsaparilla. After taklngslx
bottles I was cured." Mrs. S. E.
Wood, DcLamar, Idaho.

Hood's Pills aro the favotlto family
cathartic. Easy to tako, gentle, mild,
25 cents.

Largo numbers of flint-loc- k guns six
feet long aro mado in Birmingham
at six shilling each, and many of theso
weapons find a ready markot In Dark-
est Africa.

If the heads-
man's block of
medireval times
were iu use
to day many
a woman would
go and lay Jier
head unon It.

-- TffwfflSH ' willingly idving
up uer me lorsty vshse-- the sake of hav-
ing relief from
the torturing

tw. JVv. pains 01 went.
. If women could oulybe

made to understand that there is n, positive,
safe and speedy cure for nil these ills the
tvnrld would he Infinitely brighter than It is

l'or thirty years Dr. K. V. Pierce,
.liiif consulting physician of the Invalids'
Ifoltl nnd SuiKlcal Institute, at Buffalo,
M Y , has made a specialty of tho diseases
)l women. He is a regularly graduated.
eilK-rince- and (successful pliyciclan nnd
ii "l'avorite Prescription" has cured
irorp women than all the doctors. The
v.oiy of the "l'avorite Prescription" is
told In thousands of trstlmnnfnln ultnllnr
to the one of J. V. Beverly, ijsq., of Goliad, !

Goliad Co., Texas, who writes :
" My wife stuTerrd fromrold fett and fainting

prllit, hcavineit nnd eorenetsln the lower pari !

ui iiic aujniacii.jiiao iitrarc irouuic, lou oi appe-
tite, tlrrd feelings. rt broken could not sleep.

tried Ave doctors In one county nnd two In an-
other. Nouroftlicmgaveherrcllef. Sbetuflcrcd
Ave rears, fllir wa helpless could not wifk from
the I cd to the fire place The lat doctor pro-
nounced the complaint Inflammation of the ute-
rus; nnd after five visits claimed that It wss a
peculiar cmr, and said that If J dralred, I could
consult aome other physician. So I wrote to Or.
K. V Tlerc, and after receiving an sniwer from
Dr. I'lere I did as lie directed; My wife uaed
two bottles of I)r. Merce's Favorite I'rcKrlptlou,
one bottle of Ur Pierce's Pellets, and nted the
Iocs! he advlaed. Ilefore my
wife lied tifed the first liotlle of the medicine the
felt the cood eirect and said one bottle would be
enough. I insisted ou her uslnij two bottles, and
she did o. Now she It sound and well, and Ican praise your medicine to the extreme,"

UIMorsriRss It s sljrn of a serious condition oftheriigeatireoriraiia. It it caused by constipation.
from which cpr tne nine-tenth- s of all human III.
uescc Conttlnatiou cau be nermanentlv and
ixmiuvciy cuirii uy oniy one tiling, and that U
ur. i'lcrce's IVaiant Pellets. Tliey aultt Na--
jure. Tlirv are raav anrt nlMunl In t,l M

ion. TllfV CAlia nn nnnl. Ikh. ha !.tug, Voti do not become a slave to their use.
?,ei ''.'."tl," ,s.3.rJeuJIe and two a

mild cathartic If the druggist tries to sell you
something; else, leave lilt store and don't nothere again he is not a safe man to trade with.

Can't
This Is the complaint of am

thousands at this seaaon. J 5fc
Thay havo no appetite; food sViCHi
does not relish. They need the toning up of
the stomach and digestive organs, which
a courso of Rood's Sarsaparlll will gin
them. It also purines and enrich th
blood, cures that distress after efttteg 4
Internal misery only a dyspeptle ea
know, creates an appetite, overcomes that
tlrod feeling and builds up and susUlBi
the whole physical system. It so prompt
ly and efficiently relieves dyspeptic symp-
toms and cares nervous headaches, that It
seems to have almost "a magic touch."

Hood's
Sarsaparilla

Is the best In (act tho One True Tllcxxl Purifier.

, are the best a(tcr-dtnnc- r

rlOOd S PUIS pills, aid digestion. 250.

The Deimel
Linen-Mes- h

UnderwearTEAM HMKJ

Out catalogue contains some

very interesting facts on the

subject of underwear, Ask for

a copy at our Salem agents,

JOS MEYERS a SONS'

W, J, HUFFMAN,

WILLAMETTE

um STAB
.

Cornof Ferry and Liberty ttreets.

Telephone 172.

Newest rigs and best- - horses
always in readiness,

CyCoast or mountain parties a specialty.
714 tf

I S. FRIEIRffl

NEW MARKET,
State .street, near railroad." Freshest and

best meats. My patrons say I keep, the best
meats in town. 3 3g

THREE ROUTES EAST.

1025 miles,
1047 minutest

the world's record for long-
distance fast running held
by the Burlington Route.

February 15 a special train
over its lines made the run
from Chlcsiro to Denver a
dlstanco of 1025 miles in the
unprecedented time of 18
hours and 52 minutes. Al-
lowing for stops, the actual
running time was 17 hours
and 27 minutes, and the aver
age rate of speed 58 miles
an'hour

Write fjr booklet telling
how run was made. Write
also for information about
rates and train service via the
llurllngton Route to Omaha,
Ksntas City, St. Louis,

all other Southern
and Eastern cities.

Three routes east-v- ia Kll.
lings, St. IV ul and Denver,
C.iJlIKLDONi, O. A.,

Portland. Or.

"THE LIGDT OF TUB WORLD

OR OUR SAVIOR IN ART"
Cost over fioo,oco to publish. Contains
nearly 2co full page engravings of oar Savior,
by the great masters. Every picture is re-

produced from some famous painting. Agents
are taking from three to twenty orders per
day. The book is so beautiful that when
people see it they want It, "FIRST
GLANCE AT THE PICTURE BROUGHT
TEARS TO MY EYES," says cne.
"Cleared (150 first wccl's wotk with the
book," says another. "Some high gtnde
man or woman of good church standing
should secuie the agency heie at once," said
every editor, "as 8500 can soon bo made
taking oiders ior it." Also a man or woman
of good social position en secure position of
Manager o tills territory, to devote all their
lime for .employing and drilling agents and
CDrrespondititf with them. ress for full
particulars A. 1". T. ELDER. Publisher,
278 Michlgau Avenue, Chicago, III. 7 a& is

r5W Ip1"

For Do!icacy. 1?

for purjty , and for Improvement ef the'eoro-- ?

plexian nothing equals Pozxoni's PowpBnf '
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