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MANDAMUS,

The Supreme Court Acts.

Cases Against Sec. Kincaid
' Reversed,

£ ':bpinion by Judge Wolverton.

Partially Dissented From by Judge

The supreme court today bhanded
down declsions in the mandamus case
ayrainst Secretury Kinecald to compel
him toaudit clafms and issue war-
1'he oplnions, which

everse JudueHewitt's declslons, were
written by Judge Wolverton, and all
are coyered by the following in the
cuse of E. D, Shattuck vs, H. R. Kin-

ranls for same.

THE OPINION.

This 18 a proceeding by mandamus
to require the secretury of state to
audit a claim and draw his warrants
for the salary of aeircult judge for the
quarter ended Mareh 31,
secretary resists the proceeding upon
the ground that the legislature hnv.
fni falled to mukeappropriations tor
the current expenses of the state he
45 without authority either to audit
or draw his warraut for such  elalm,
The case comes here upobn
wlternative writ
sustained by the lower court.

Hy #2207 Hill's Annotated Laws of
Dregon, it 18 provided that ‘“Each of
he judges ol

gnliry of #3000, payable quarterly, und
o oLther allownnee for toeir sery
ither directly ur inairectly,” and by
2230 that “The salarles o
bernor, secretary of state, and other of-
ficers of the state, shall be pald quar-
terly, out of the treasury of this state,
ppon the warrant of the secretary of
commencing from
ithey enter upon the duties of
pleurly establish the plaintift’s right
bo the gquarter's salary claimed and
gpon this point there Is no conten-

; 4, Art. I1X of the state con-
titution provides that “No money
ihall be drawn from the the treasury,
t in pursuance of appropriations
pade by law,'" aud section 2, Art. I
postitutes the secretury of state the
nditor of public accounts.
490, supta, wis section 4 of an aet ap-
iroved June 2, 1854, and
was  provided,
2, 18 follows:
s, 2, The secretary of state shall
rintend the fscal concerns of Lhe
1o and umuugg}thle swme 1n the
st prescribed by law.
B keen - distinet aod
rate accounts uf all the funds and
of the state, and also of all
nditures disbursements aod in-
tments thereof, showing the par-
ulars of every expe
investment.
examine and deterniine the claims
1l persons against the state in
gees where proyisions for the pay-
nt thereof shull have been made by
,and to endorse upon the same
e wiount due and allowed thereon,
nd from what fund the same Is to be
d, and drawa warrant on the treas-
for the same; nnd he shall report
ghe legislature ut the commencement
£ cach regular session a complete 118y
all accounts so ‘audited. together
ith a general statement of t
i of the state]
Whall be so audited, except the same
he duly veritied by the oath,
or affirmation of the claimant or
gent, and all nccounts shall he kept
gn file in his oflice.
B To enter in
Bhat purpose,

by the sume

a book to be kept for
an abstract of all wur-
nts drawn on the Lreasury,
ing the date,
laimant, the amoun
mount allowed thereon an

name of the
t claimed, the

Whenever any account
Bhull he preseuted to the secretary of |
Mate for settlement, he may require |
senting the same or|
or persons tobe:
him touching such -ae- |
nt, and when so sworn, Lo
jraly or in writing as to ar
Bting Lo the justpess of U
erson interested

with the decision of the sec-

Ahe person pre
SEny otber

1y fact re- |

e duty of the see-|
getary, at the reqnest of such person,
§refer the same, with his reasons |
his decision, w the legislative us-
bly, and all persons haying claims
painst this state shall exhlibit the
@me with the evidence in support
thereol Lo the secretary to be audited,
sttled and allowed within two
and not afterwards,

pedit, 1t shall be t

And in all suits
of the state, no
fBebt or claim ghall be allow
he state us a set-off but such as haye

«nexhibited to the seeretary,
or disallowed, except
hare shall be proved to
he satisfaction of the court th
Hefendant st the time of trial is in

by bim allowed
linly in cases w

to the secretary, ou
absence from the state,
ielkness or upavaidable aceident.”
Other sections of the same act pro-
state Lrensurer
Biall keep his office at the seat of gov-
vroment,shall recelve and haye charge
into tne state

pay out the samo
L]

o ld not prodae

direated by law.
“1t shall be the duty of the treas-
=sacond—To pay cn de-
nd of the state treasury all sums
thorized by law to be paid, if there
appropriste funds In the treasur

the same, and when any suc

required to be paid out of a

partioular fund it shall be pald out of
such fund only;and he shall pay no
fund out of the treasury except In
pursuance of law authorizing the pay-
ment thereof; but when any claim or
account is suthorived by law to be
pald out of & geoeral or contingent
uppropriation, L he same shall be paid
by the tressurer upon the wuirant of
the secretary of state.

Third—To pay all wirrants on the
treasurer in the order in which they
are presented, out of the appropriate
fund: If there are no such Tunds In
treasury, then he shall endorse on
on such warrants ‘not pald for want
uf Tunds,’ together with the date, and
all warmnts so endorsed shall draw
legal Interest from and after such en-
dorsement.”

There is some confusion In number-
tog the sections of the origlonl act,
but the sections referred to are desig
puted in Hill's Annotated Laws of
Oregon as §§ 2308, 2200, 2217 and  2210.

The Iainti contends, first, that
the law fixing the amount of his sal-
ary and providing for the manner of
its payment constitutes an approprin.
tion of funds out of the
treasury  with  which to  meet
the Installments as they becone
due: and, second, that the secretary s
required to andit his clafm  therefor
and draw a warrant for the amount
found due eyen though it be dcter-
mined that there has been no appro-
priation made to meet it. The prin-
eiple Involved in the declaration of
the fundamental law that “*‘no money
shall be drawn from the treasury but
in the pursuance ol appropriations
made by law’ had Its origin with the
British parliament. 1t had, prier to
the time of Charles the second, occa-
sionally and at long iIntervals, exer-
cised the right of appropriating suP--
plies to particular purposes as the
needs of the government demanded,
but during the regin of that monarch
it employed the authority generally
althongh perhaps not In every in
stance. It was not, however, until
alter the revolution of 1688 that the
right and authority became lirmly
established. The prineiple, as then
nud since understood, Is ‘‘thatsup-
plies pranted by parliament are
only tn be expected for par
ticular objects specitied " b
itself:” Taswell-Langmead, Eoglish
Con., History, 620-621. The abuse
which the establishment jof the prin-
ciple wus deslgned o correct was the
exercise of oMicial diseretion in paying
out and disbursing the publie funds,
and 1ts purpose was to endow the leg-
islative body with the sole authority
and lmpose upon It the specitic duty
of deciding how and when sueh funds
shall be applied to the discharge of
the expeoses, debts, or other enguge-
ments or liabilities of the goverment,
and such 1 the limitation imposed by
our present constitubional provision:
Ristine vs. State 20, Ind. 328; State
vs. Burdick, 41 Pae. 125; 2 Op. Atty.
(ien. U. 8. 670, Anp *appropriation, ns
applieable to the genernl fund in
the Lreasury, may, perhaps, be defined
to be," says Perkins, J.. in Ristine vs,
State, supra,” an authority from the
legsluture given at the proper time,
and in legal form, to the proper ofi-
cers to apply sums of money out of
that which may be inthe treasury, in
i given year,to specified objects or de-
mands arainst the state.’’

Webster defines “‘appropriations’ us
e pet of setting apart or asslgning
Lo a particular use or person in exclu-
slon of all others; application to a
special use or purpose, as of * * *
money (o carry out some puablic ob-
jeet,” No particular expression or seb
form of words I8 requisite or neces-
sary to the accomplishment of the
purpose, and the a ropriation may
be prospective as well as in presentl,
that I8 “it may be made in one year of
the revenues to ncerue in another or
future yvears, the law being so framed
as to address itself to such future
reyenues, ' Humbert vs, Dunn 84 Cal.
57: Proll vs&. Dunn, 80 Cal, 220. And}
in every imn every instance it
becomes & question of legislavive in-
tent to be gathered under the sevtled
rules of Interpretation from the lan-
guage employed, the context, the ne-
cessity for the enactment and purpose
to be accomplished, considered in the
light of contemporanious circume-
stunces. Fleld, J., in McCauley vs.
Brooks, 16 Cal. 28, says; *“To an ap-
propriation  within  the weun-
ing of the constitution, nothing
maore is requisite than a cicﬁiumu-lun

which it shall bc‘imld. It is not es-
sentlnl to its validity that funds to
meet the same should be at the time

by some authorities that constitu-
tional provisions tixing the salaries of
state officers proprio vigore makes an
appropriation out of the treasury for

comedue, and this upon the ground

employed was: * The auditor = *

cided tendency of recent adjudiea-

tions is in support of this adyance-
ment upon the dootrine. State v.
Burdick, 33 Pac. 125; People v. Good-
ykoontz, 45 Pac. 414, Asdirectly op-
posed to this view, see Myers v. En-

wlish, supri, Yet other authorities

migintaln that the result of such leg-
islation 18 1o effectunte an appro-

priation, regurdiess of the fundawen-
tal lnw lmiting the power of Lthe leg-
islature o change the amount of om-
cinl salaries to tiwes other than dur-
tog Incumbency, and that no anoual
or specinl approprintion is otherwlse
necessary o authorize the disburse-
mwent of public funds by the officers

in charge in payment of sach

demands ns they arize. See Rey-
nolds v. Taylor, 41 Ala. 420, and
Carr v, State, 127 Ind. 204, 1v jadir-

ficult to uoderstand, however, upon
what principle an enactment of the
nature Indlcated can have the effect

clalmed forit. The plain « letter of

the statute falls yery far short of an

express direction to that end, and the
apparent object to be attaioed is fully

accomplished when the salary and
times of Its payment are definite!

fixed Noother or farther Intend-
ment is predicated of statutes of llke
nature where Individuals only are
concerned, and a different rule ought
not to preyail becanse Lthe state is
concerned. But we belelye the welght
of guthority is opposed to this Iatter
advance upon the doctrine, nnd that
thabetter rule requires something
more by which to indicate o legisla-
tive intendment to effectunte an Ap-
propristion. In Nichols v The Comp-
troller, 4 Stewart & Porter, 154, the
case upon which Reynolds ys Taylor,
supra, seems to  have been  buased,
17 was  determined that an
achk fixing a salary, "'payable quarter
yearly out of any umne‘v in the treasury
not otherwise approprinted,” mude an
approrpriation for tne purpose of
meeting the quarterly payments. In
Humbert vs. ll)unu. 84 Cal. 57, the
uct under consideration provided that
Yeach member”’ (of a commission)
“shull receive a salary of 32400 payi-
hie moothly, * * * tobe pald out
of any money in the treasury not
otherwise appropriated,” and it was
held that this operated as an appro-
priation. The statutory provizions
as Indicated by these cases, are simi-
lar Lo the Nebraska constitutional
pravision referred to. And inCutting va
Faylor, 15 L R. A. 601, which comes
nearer bhe case at barr, the language
-
shall issue and deliver to the cluim

ant In each elty, town, ete., s war-
rant upon the tercitorial treasurer for
amount equal to 2 per cent. of the
premiums recelved upoh the policies
issued apon any property in any city,
town, ete,, and such warrant shall be
pald by the territorial treasurer upon
presentation thereof.” BSee also State
ys. Kenney, 10 Mont. 485 From
statutes of the nature Indicated by
these authoraties the inferenceis
nutural and legitimate that it was the
legislative intent not only that the

amount and times of payment of the
salartes should be rendered definite
and certain but that when falling due

funds in the treasury applicable to
their payment should be at all times
ln reaainess for thelr prompt dis-

charge, and hence the appropriation

us u necessary result- tomeet the pur-
poses of the legislation. It is one
thing to tix the amount and times of
payment of an olficer's salary and
quite another tc provide funds and
wake them avallab'e at specified
times so-phat the state will pot at

time default in its payments, and

un

u(f-’u:.-t not occur to us that o Hxed
salary with stated times for the pay-
ment  of proporvional installments
thereof, can with any greater pro-
priety, carry with It an appropriation
of funds with which Lo meet the pay-
meuts than where the state has he-
come otherwise obligated under aut-
hority of law and noappropriation has
been made anticipating payment.

Whatever may be the correct rule,

where the salary is fixed by the con-
stitution orwhere It ls by that In-
strument rendered unchangeaole dur-
lng incumbency followed by legisli-
tion simply lixing the amount and
times of payment thereof, it isquite
certnin that if regard be paid to the
known and well settled rules of statu-
tory coustruction that the legislature
has not by the enactment of such 4
statute without else manifested an
intention of setting aslde Tunds In
the treasury ft‘-r ltsdp&wweu:ﬁ EIu;ue-
thing more is needed, some setting
of the amount and the fund out of usldgurn particular fund, or deslgua:
tion of a fund out of which it shall be
pl:ml. ar dlrelcl‘.hm lt.lo tilne nnﬂccr in

intained |Charge requiring him to make pay-
in the treasury.” It I8 maintained nw.nl‘fut m?rt.ir:ular times or that it De
pald out of the treasury.

And this gets us back to the origl-

nal propusition l‘l(;]ﬂ.b anl a;;prnp{lum:;n
- avnn ne - .. |18 the sevting aside or deslgnation by
tire puyment of the sime as they I express direstion or by muplication, of
particular funds for the discharge of

that such salaries have bhecowe fixed definite and specified obligations or

and unchangeable by any power
vested In the legislature and that to
withhold the funds necessary to their
paymeny would Le subsursiveof  the
wih of the people ns expressed by the

| power to reduce the salaries uf such of-
| fleers it cannot be afirmed that it may
take awany the whole by withholding
the funds reqlusite 1o payment, In

linbilitles, which, however, may be In
coutemplation, such us will arise in
the future, and the appropriation
iy be continulng in I8 lmn.-ur-.;. l'n;l.-

s @ et | Uhe leglslative intent to have Tunds

wount. |organic law. In 1s sald, arguendo’|bhe 1ek ‘

he iillg;l.:jt:!.- us‘;';: it Lhe legistature, is without | 21Ways ready unrl' ?ppllwbla to Lhel.r
sha e prompt discharge at stated thmes
works out the appropriagion, and
nothiong short of it can haye such an
effect, Under the legislutive direc-
tion that the salaries of all state oili-

support,  of this view Thomus vs. cers “‘shall be pald quarterly out of

Owens, 4 Md. 180, declded In 1853, Is

the treasury of thls scate, npon the

perhaps the leading case. lt.lu:ribm'n Son e e Bocretary of Btate

2032 40 ¢ , 99 Pye. | Warrant of the BSecretary of k N
"h"““":m .i.guhu:::dv'h-l,];‘{:";m{ww],:'] commencing from sod after they en-
(Mont.) 740, : ' Myers v | 12T upon the duties of vheir respeotive

Neb.216  and criticised In Myers v,

oMces,” apd under the authoritles

= [ 1 | ¥ N ] ks
g’;‘g"ﬁ:ia‘; ‘.gf"p;:_,‘s{;m?“ﬁ mf,“’:;?;lﬁ': which seem pertinent to lthlg iﬁqnlry
feature In soat the constitution pro- | We would be inclised to ho AT
continuing appropriation had been

vides that *‘the authorities shall draw

thus effectuated for the paywment of

. . (1 ¢
warrants on the state quarterly'’ for| o) Sy in 0 irterly were it not

“the salaries fixed thereby “‘which

for & legislutive eonstruction of the

shall be paid out of. mny funds pot get nearly contemporaneous with its

otherwise  appropriated.”’ Other
cases apply the principle toleglslation
under constitutions which provide

that salaries of state ofeers shall
pelther be increased or diminished |
during the terms for which they |
shall have been appdlinted or eleeted. |

epaclment.

There Is some reason for be

lieviog Lhat public funds were
Fdishursed under Lhls Inw
| without further direction before the
weeting of the nmrc«edlnr or frsy
regular session of the state ley

Islature

It is waintained by Lhese "m“h‘"w!llch csnvened September 10, 1800,

L ach 8 i becowmes o |
lnw fixingsuch salarles become | hut at such sesslon & general appropa-

mutable in so far as it way effect o-
cumbents and that the leglislature
powerless to cul off by indirectis
that whieh It could ool |

]
f:::noe that # statute merely fOxing
the amount to be recelved
times of payment Is, in effect, an aj

js tion  bill was prssed  setting as de
o | [unds fur the paymaal of such salaries
(apecifying with much ||1ul'l.IL‘L.lllii.l’!'l-,'n"

cubent by his ofieind vitle nnd

- e f the i
by direct enactment, and the pmnunt foreach. And every sae-
and the deeding regular blenninl legislative
y. | assembily sinea then, save lo 1504 ol
i1

#97, has in its general sppropriation

propriation of funds which In:l_'nuu!'m]ln made like specific ullpm{:rinblmu

applicable tothe discharie of Uhelr | Fon, Sl i L™ 80 that b
stated cowpensatioun s L lx:cnwm“éw has received what may be terined
L]

due. And we may say Lhe very de-

e ueh of

secretary of the satate to audit and
draw hls wrrrant for the claim, and

entirely upon the construction of the

actment.

against the state 10 cases whore pros

adopted In 1860 employed the fullowing

and the same are hereby specifically
appropriated to the several objects
herelnafter mentioned for two years,
#= = = o bepald out of any money
in the trersury not otherwise appro;
priated;” then follows an |temnzed
statement of the yarious salaries and
expenses for which Iv shall be dis-
pursed, without naming or designat-
ing anf suparate | fund, thus
leaving but

the secrotary to take into  account
in the endorsement of c¢lalms
and Indrawing his warrant. ‘Tals
practice was contioued until 1872 when
for the lirst time the legislature nd-
opted the plan of naming separite
funds in the appropriation bills but
subsequent acte have not  been unl-
form in this respect. The language
in ull to effectuate the wppropristion
is jn purport the same. *‘to be pawd
o4t of any money in the treasury not
otherwise appropriated’ or From the
common school fund; unlversity (und
or other fund as Lhe case may b
theo follows the pawming of subdl-
vided funds as “‘executive fund.”
vYgeneral fund,” “judicial fund,” wnd
the llke. Butin most I not all of
these subdivided foods are contalned
items of salaries aud expenses U bo
pald as In the former uet

pome o fuod for each separate salary
or |tem of expense, but howsoever the
ariginal funds way be subdivided by
the appropriation bill, the appropria-
tion 18 exhausted as Lo eachi separnte
item as the money necessary to iy
dischorge is pald out by the Lreasurer,
Thut is the apprupristed fTunds fur
any one item are not applieable to ths

myment of any ltom o the whole te do xo, and It scems 10 b the gea-
eril polley of our legisintlon 1o as
{soclate the deawing of the warrant
with theauditing of the clslm so that
art aod parcel of the
here are suule excep-
tions 1o be found o the statutes, but
with which they are
, directing In effect
| that no warrant shall issue unless
there are funds 20 aside in the Urens-

itemns govern Lhe disbursements, woid
not the sabdivided funds us du&l‘u.
nated o the acr. The term “Tund'is
not syponymous with  “appropris-
tion," and as amatler of fuct there
are ot many separate funds In the
treasury, but thers may bewmany ap-
propriations, snd  most of the  litler
are puyable out of the same fund

* ,
the geperal fund. Proll vs. Duon, 80 ury with which 10 ¢ the d

but specifies the Idea of Lhe recogn|

Thls understandiog of the Lerin 14| (e iiee of the geperal plan uader

e —

stroction, which
in and aeted upon by  that ey for
more than a third of & eentury, and
weTleel bound by the construction
thus given the act, and therefore hold

approprintion for the payment of the
salarles of state ofticers. Primo v.
McCarthy, 61 N. W. 220,

This brings us to the second conten-
tion touching the authority of the

the solution of this question depends

statute which prescribes his dutles.
Under the constitution he is made
the auditor of public accounts, and
under the law he is charged with su-
perintending the fiscal concerns of
Lhe state and It Is with reference
the functions of his office thus desig-
nated that we must consider the en-

He is required *“‘to examing and de-
termine the clalms of all  persons

yisions for the payment thercof shall
have been made by law,” and we are
led to Inquire, first, what cinims nre
meant? The answer is, such as the
law has made provisions for their
payment, and by this 18 meant such
obligations and liabilitles as the state
may have inourred under warrant of
law previously enncted. No person
can aoquire a valid clatm against the
state except in such eases as the fund-
amental law has preseribed or the
legislature has through I8 ennctments
permitted and directed expressly orim-
plled by that payment shall be made
for that which constitutes the con-
sideration for the claim. Acting in
hix capacity as auditor,the secretary 18
mﬂt(nlred when a cluim 18 presented to
loo to the law and determioe
whether the claimant has brought
himsell within any of its provisions
allowing him eompensation. In
uther words, before allowing the claim
he must be able to put his finger upon
some law which gives the clalmant a
standing in his tribunal, upon which
he can demand payment by the state.
For instance, the law has made pro-
vislons for the ment o plaintif
of a stated salary for his services and
this eonstitutes such a claim as is
contemplated l:r the statute
Farther he Is directed to indorse
up on the claim, If allowed, from what
sund the same I8 to be pald” and it is
sugwested that the fund here meant
s oue spectally appropriated and set
aslde by the legislature for the pay-
ment of the designated claim orof a
designated class of which it consti-
tutes one.  Bub it s not probable that
# fund thus constituted was the one
intended tor designation by the en-
dorsement. With much greater reas
son we may infer that it had refer-
aedee tosowe one of the few funds that
are provided for under genernl laws
in pursuance of fundamental ennct-
ments.

The constitution direets that “the
l(-li:islnt.lve assembly shall provide for
ralsing revenue sulficlent to derru[v
the expenses of the state for each
flscal year," and that “every law Im-
posing a tax shall state distineily the
object of the same te which only it
shall be applied." #2 2 and 3, Art [X.
And it has been the usage of the leg-
Islature by virtue of these provisions
to direct the levying of vaxes for spec-
ied purrum. such as for current, ex-
penses, for c¢ommon school and for
university purposes and the like, thus
creatiog separate and distlact funds
into whieh the reyenues flow from the
tax collector, or other sources of in-
come and out of which all the ex-

inses of the state goyernment must
)e met.

Tiaxes levied for current 6Xpenses go
intev  the general fund, those
for common school purposes together
with interest derived from invest
ments Into the comwon sehool fund,
and the same with she university and
vther funds And ifa tax is directed
to be leyled for a speclal purpose |t
goes into the special fund thus pro-
vided for, and these are the funds of
whieh the secretary shull take account
in making hisindorsements and draw-
Ing his warrants upon the treasury.
All of the earlier appropriations pro-
ceeded upon this idea and the Ilatter
ones are not in confllet with It.

The first general appropriation act

language. *That the followlng sum be I

n slogle fund for

The legislature could, 11 it saw fit.

A contemporanenus leglslative cone|a alause for the direction and econtrol |ation of funds ianot an_objection t
He ls required | the flassusnce of the warrant:

"o pay on demand out of the state | People v8. Lippincott, 12 111, 578, :
trensury all sums suthorized by Inw 1o ' People v Socrectary of State, o8 1 I,
be so pald, If there are sppropriste
in the tressury to pay the

n nequiesond | of the state treasurer.

M.
[ It sometimes vecurs, however, that
that 1t did not effectuate n contiouous | «ame, and when any such sum {8 ré-  special appropriations are made for a
quired to be paid out of & particular particular purpose where the an -] |
aid out of such fund | self authorizes the incurring of the ex-
1 pay no fand out of ( pense. and is the only warrant of law
the treasury exeept in pursuanee of vherefor, in such cases of course the
law authorizing the payment.'
et clause enjolns upon the treasurer
e duty of paying out of the treasu
all sums authorized by law to be pal
thnt I8 to say he, ke the secretary of
state, in auditiog must seo Lo 1L that |
sums disburaed
claims or demands agninst the state,
such liabilivies or obligations as the
has authorized b be incurred,
All sums thas nuthorized by law must
Be pald if there are appropriate fuods
In the trensury, and when such sum Is
required 1o be pald
lar fund, then out of such fund only.
s no reference
appropriated fond set
treasury for u

fund, it shall
only; and he sh

state, and hence

out of u particu-

specific purpose. condition that an sppropriation has
referred Lo are such as may
be applicable in the disbursemoents of
sums authorized by law o be pald.
And the particular fund may be one
of the few provided for by law under
the constitution. In the latter clause,
however,we lod an additional Hmlta-
tion upon the action of the treasurer,
pay no faod, that
of the funds provided by law, and of
part. of any oneof such
treasury except in
pursusnce of law suthoriziog the pay-
ment thereof, or, (n other words the
disbursement of the fund.
ates an appropriation of the

trewsurer to  disburse it in any event
unless so npproprinted.

The clauseauthorizing the treasurer
to endorse upon warrants “not  puld
unds” must be read In
connection with these clauses,
It becomes at
e and plain withont
the changing of a syllable or a sent-
ence, otherwlse, as under the conten-
tion of the counsel for respondent the
roprinte fund' must be
“appropriated funds, '
It Is elementary thatan act must be
so construed If  pessible a8 to give
effect to all 1ts provisions as It 18 pre-
sumed that the liglslature Intended
ench Lo answer Some s
specific purpose, and w
pretation here indieated, all theothor
provisions of the act presoribing and
governiog  the
dutles ns anditor of publie accounts
and In the capaelty of superintendent
of the fiseal concerns of the state, be-
come operative at all times, otherwise
the most lmportant of
nto disuse whenever It
happens that appropriations
been exhausted an
pended as to any

once Intelligib

words **the ap
made to ron

ropriaste and

the time sus-
rticular items or
claime where funds are not set nside
in the treasury fur thelr discharge.
We may instance some of them.
section 2208 the secretary 18 requir
legislature at the
commencement of each regularsession
a complete lst of all
audited; and to enter inn book kept
for that purpose an abstract of all
warrants drawn on the treasury show-
Ing the date, number, name of clalm-
ant, the amount claimed, the amount
allowed thercon and from which fund
And by 22200 v
seribed that all persons haviog elalus
shall present them to the secretary
te be audited, settled and allowed
within two years, not afte
if nny person 18, dissatistled w
decision on any claim,
eredit ib Is made uis duty, at the re-
o refer the
same to the legislavive nssembly, and
that In all suits In behalf  of
state no debt or clanm shallbe allowed
agninst the state
such as have

1o report to the
Accounts RO

rwards, that

been exhibited and by
him allowed or disallowed. Under the
theory that there can be no auditing
unless there is an approprintion, ail
these cluuses
rest In abeyance for the time belng,
and In some Instances

others would

become nbsol-
ublle service wounld

individuals might
There Is a natural

proyisions here alluded to that the
secretary should act upon the claims
presented to him with reasonable dis-
pateh and ns there are no exceptions
touching when be shall nou act, we
Infer thit the wanl of an appropria-
tlon of funds then applicable wil
suspend his deciglon
fore, that when & claim
stinte Is presented to the sevretary he
it whether there has
Leen an approprigtion of funds with
whileh to meet It or not, aad If allowed
he s fndorse upon
s0 nllowed aud the fund, one of the
original fusds subsisting under
yistons of liw, not the ssubdivided
or uppropriated fund; from which it
s to he pald, nod draw Wis warrgant on
the treasury for
nothing Lo do

We hold, there-
tgningt the

IUsL pet wpon

It the amount

the subdivided
fund, the brensurer wuse look to that:
State v. HoMinun, 00, St.,

act of auditiog
clabmant's evidence or
eartitleate of the allowance,
pire denwiog of money from the treas-

tondo i purt

he warrant s but prima facle,
not conclusivo evidence of the valldivy
uf the allowed elalm, and nunless there
i nuthority of law for the payment of
sch elutm tha tressurer
and, Jodeed, 1t

iy refuse,
is lils daty to refuse,
to pay the warrsnt, even If funds are
approprintad:
Clty, just dectdod: Seate v. Lindsley,

piuvided
clalws and
stale
direeting
druwn or It could have directed that
no warrant should fssue without an
appropriation, but it has not  seen fi

demands against the

without atthe same  time

15t, s0 that after all the speciiie

In harwony with the apparenl sense | y
[ wm:h'u’u used 10 Lhe same Bet., Which the absence of & prior appropri

thuy become
sate sel,

the purticularit
usaally speciti

measure of the appropriation is the
limit of authorln{” to obligate the
secretary could
nelither audit vor draw his warrant
because thoolalm ls not one whie
the law would Ize a8  vall
ngninst the state: Flynn vs. Auditor
Genaral, 90 Mich. 98,
Lo coming to this conclusion we
have not pvérlooked the case of Brown
va, Flelsehnoer, 4 Or, 132, This ag-
thority may be regarded as In point.
ns it was based malaly If not exclu-
sively upon the ground that the au-
thrity of the secretary of state to
audit accounts and draw warrants
upon the treasurer depends upon the

been  made for thelr payment,
although the proceeding was for a
writ of nendamus aguinst the treas.
urer to compell him to warrants,
Rut we firmly belleve that the case
wis declded upon a mistaken Inter-
pretation of the stawute, and we can-
not give our approyal to a “construo.
tion which in effect sospeods the
operation of certaln plain and distinet
provisions necessary o the dus and
orderly adminstration of the publie
servioe, and which at the same thoe
mullities completely one of the most
Important constitution functions
pertaloing to the office of secretary of
state whenever there Is not a subsist-
ing appropriation. If such was tho
Intention of the legislature It would
no doubt have given some indication
thereof In expressing its will pertain-
ing to the subject, and in the absence
of such an indicatlon we feel con-
strained to belleve that such was not
Its Intention. 'The case of Brown v.
Fleischner will, therefore, be over-
ruled in so far asit is in confliot with
this opinion,

This leaves but one other question
to be determined, aond that is whether
the seeretary should be required to
nudit and draw his warrant for this
particular demand. The authorities
geem Lo be uniform that when the na-
ture and amount of the services ron-
dered the state are definitely fixed
und ascertained and vhe compensa-
tlon therefor is regulated by Iaw,
such as the salaries of public oMoers,
the duty of auditing acd allowing the
nccount or cluim for such services be-
tomes & mers ministerial act, the per
formance of which may be required
by mandamus. And so 1t ls with
drawing the warrant for the payment
of the claim or demand: High -
tra, Logal Rem. § 101, 104 and 1063
Fowler v, Pelrce, 2 Oal. 166; Ryan v.
Cattell, 15 Town 538; Swan v, Buck,
40 Miss. 268, 261,

In accordance with these considera-
tions the judgment of the court below
will be reversed and the cause re-
munded with directions to that court
to overrule the demurrer,

Bean, J. 1 concur in the view ox-
pre sed in the prevalling opinion that
under the statute the secretary is not
nuthorized to audit 8 claim without
Issuing his warrnot to the elaimant
as evidence thereof; the two acts
seem to be made by the statute con-
current, But I am notentirely satistied
with theconslusion that he can be com-
pelled by mandamus to audit a clalm
and Issite & warrant thereon in the
ubscence of an appropriation by the
leglslature with which to pay the
warrant when lssued, but as my asso-
clates are agreed upon the question, I
do not feel anthorized to dissent, upon
the doubt I entertaln.
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