ln the Supreme Court yesterday |
mast imporiant appeal raw—lmpurt-l

L ant to the city of Salem—was decided,

-_tﬁa result that It is safe to say

and dechled In favor of the city, with
that

thé city Is 35000 ahead on the Anson

llﬁhl. contract. having secured o de-|
Anmm!
& Deposit]

- elglon in s sult against F. R

snd his surety, the Fidelity

}. -&Ci:lnlmny. The case follows:

o

e |
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: of Salem, appellant, vs, F.
‘R Angon, sl Fidelity & Deposit
Company of Maryland, respond-
entsl appeal from Msrion oounty.
Hen. George H. Barpett, judge:
reversed and remandéd. ;
This was an action on the bond exe-

euu{d by . F. . Anson as principal and

ﬂ!t"l’itlr&lly & Deposit Company of

Maryland as sur-ly. ne bond of $5000 )

ity

4 was given to insure the construction of

L <

i)

plant In
a specl-

an electirie light and power
Halem, by F. R. Anson, within
fled time. The vity reserved the
of purchasing the plant, amnd Anson
l[réell to pay to the city, monthly,
per cent of thé gross income from the
plant from the time of its construction:
Angon falled to construct the plang
and the city brought this dction agains:
him. and the surety to e=nforce the col-
lection of the bond. The complajut sets

¢ .the ordinince granting thg fran-
chise, and the bond, but does ngt allege
damage, and - the trial court spisiained
A démurrér to the complaintl/where-
upon judgment was entered and the
appeal followed.

The appwellat. exing
ciase says the Hret"question Is
bond, The opinlon quotes the
provisions respecting the
clusive poster ta contract for light
watler, t6 grant franchises Cor light and
whater companies, vl._l,lt‘lul gomtinues

“The Lexgislatore has thus delegnfed
1o the clty the power of regulating and
controlling  the of thfstveets by
Nght and waldry companies, and vested
It with exclusive authority to grant, to
such companies -the privilege af so us-
ing them, upon such terms and condi-
tions as the vouncll may prescribe. The
parunount authorily over strégpts. and
highways s vestied in thée Legislature
s the rfl-i‘:lﬂt'h!;rll‘. e of the entire ped-
ple. It may, how delegate to -
nivipal corporations-such o measare of
s péwer ns it may deem expedient,
ang the local authovities, by virtoe of
such. delegntion, oan enact ordimness
and fl_m-:sl laws, whirh  ‘hRave, within
their jurisdiction, the foree of the gen-
vral sthatutes of the l;ﬂ.](o-_ A he grint-
i of sauthority to publiec servive
panies to use the stéets and highways
I8 i legislative entirely beyond the
contrel of the Indticial power, =0 long ns
Is within proper constitutionn) lim-

L may ba vl drectly
lapindirtar delogated by
Lo .m voprporation,

rourt, in pa an- Lhe

and

s

UV er,

Cconi-

Lo € |
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i ud
n ‘=0 delegated, the
withiff the authority
Jrishis adnd o powe
ltwelf possas To, that
endowe] with gislativ
the dxerclse of which has
long it within the
trusté for which the powir
1t 15 adihitted that the
Lepglslatirs may, by 'viMue af its
amount authority, regnire honds or un-
dertnkings aof the granieres of such pri-
wvilegen, comlitioned that Jhey will con-
struct thelr works within a specified
time, or that they will othe
ply with the tevns of thelr grant,
a munieipal corperation to which
excluslve power +r the =subject
been delegated may exercise the
right. There In no expreas provision in
the charter of Balem sithorizing the
councll upon granting the privilege to
uge the streets to require that the work
shall be done within a specified time,
+mor I8 1t necedsary. It Iz given the
eMalve power_to make the grunt ‘upon
auch terma and conditions’ gs= it may
preseribe, which necessartly authorizes
it 1o Impose such reagonable conditions
precedent or subsequent to the grant-
ing or exercise bf the frapchise as
may be ' deemed noecessary or proper,
including the requirement that  the
grafitee shall give a bond, conditloned
ne the one in sult. . * * * - We
of the opinion, therefore. that the bond
In stit was valif, and within the pow-
er of the ¢lty to uire and aec .nptj
“The temainink question 18 ad to
whelher the sum §pecified In the bond
is. té be regardedins a penzlly or as
Hguldated damag It i=s oftgn JdiM-
cult to determine whether a sum stipu-
lated in & contruct to be paid on breach
therpof shall be comsldersd as liguidat-
[ dnm,lr or as & penalty, and there
i & wide divergence of opinion in the
adjud nsen on the subject The
object in, of course, to nmnnln the in-
tention of the parties, a8 nearly as pos-
sible, and to enforce. the contract ac-
_*cording to their agreetsent. In doing
this the courts nre not governad alto-
f gether By the language of the contract
or by the term employed fo-designats
the =wm to be pald., ‘If it is liguidat- |
od damages, they will enforce it, though

Milgoens
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Legislniure

extent it Is
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erfoneously ecalied n penalty, and, on|

| ghe other hand, if it Is In the nature of

£ A penalty, (hey will not aliow it to be

enforced, sithough the parties have ex-
stated that it is to be pald as

”"'ﬂuuued damages, and not 48 a pen-

Clark, Cont., 9% See, also, 52

L L. J. 183} 1% Am. Eng. Ency.

{® o4y 4086; Kemp ve Knicker-

Hce Co.,. 88 N, Y. 45;: Foley v
MoKeegat, ¢ la. 1. For the construc-
' of such contracts, as between pri-
certiin _ arbitrary rules

_ Jld down. which, although

& Recessarily comtroliipg in all cases,

right |

as to the!
charte 1*
tllll”tllﬁax J

1 performuancs

ex- | tion

nre-

affording a gen-
which controvers-
retlo may be de-
i terntined. Among these¢ are (i
where the comtract s condi-
tioned for the performance of somé# col-
lateral agresment, the . swm i mentioned
| therein will be presumed o be o pen-
alty, and it is incumbent upon the
party desiring 4o recover the sum pam-
ed as Hguidated damages, to show thida
it was =0 intended by the conlracting
| parties; and (2), when the actual dam-
| nges in case of & Breach of the
| tract must necessagily be specualative,
uncertaln nnd, incapuble of definitle
¢ ertainment, -the stipulited sum will e
regardid as liguidated damages, and
| may be recovered ns such without proof
| of actuoal damages,
| of the contract shows, or the circuni-
| stances under which It was made indl-
| entte, o contrary intention of the parties,
or it muanifestly excesds the ad
!uill injury suffered as to be uncon-
i scionable, Where the damages dre un-
certain and speculative, the presump-
'mm ordinarily is that!'the parties have
| taken that Into consideration in mak-
ing the contract, and have agreed upon
In definite sum to be phid in case of a
breach, In order to put the question
bevond dispute and controversy, and to
avoid the dAifficulty of proving actual
damages. It would séem, therefore,
that., even If the present caga is to be
controlled éntively by the rules applic-
able to controversies betweéen private
parties .there s . reason for holding
that the amount stipulated in the bond
should be regardéd as liguidated dam-
ages, and not as a penaliy. The dam-
ares, If any, to the city from Anson's
fatlure build his plant within the
specified time, were necessarily specu-
lative and wvneeriain. if not absolutely
incapable of proof., Indeed, it s quite
doubtful whether the city could have
been damaged in any way by such fali-
ure. It could galn nothing in its poli-
tiend or sovierelgn capmeity by the
structian of the plant, an{l wounld lese
nothing by Its nom-construction. The
damages resulting from the loss’ of the
promized share of the gross income of
the proposed plant, and the right
purchase are P‘nt cover=1 by the bond,
and, morveverd, are so spedculative, un-
certiin and - dependent upon 8o many
iuultusu--m-l--‘:-‘ thit they can scarcely
regarded as o subject of judleial in-
vestigntion. But whatever the rule
might be as betweend private Individue-
als. this action Is not to be determined
wholly by the pfinciples applicable to
contracts of that kind:  The sum spec!
fieid in the board 2 somewhat in the na-
| ture of a =tatutory penalty for the non-
I performanes of o daty enjoined by buw,
The ordinance, granting to Anson the
and privilege to use the sirests
highwiys of the city in the ¢
siruction and maintenance of his pland,
Jhind the foree and effect of winates
nnd by his acceptance of ita provisions
he became bound to comply with
lermes s a statutory duty. The bond in
was glveén as security for the
of suwch duaty, and the sum
fled therein is in the nature of a
pennlty to be imposed as punish-
nt for disobeying or-disregarding the
provistons of the ordinance™
The opinlon here quotes-from gever-
authoritiea, in cases directly In line
one at bar, and concludes- by

regariled
guide by
relating the

are as

eral
joem

CO-

1
RO

£

io

COl=

10

b

right
nd

=
a si
i=s
fuestion

:--t-;-":
.

IV

al
with the
suyimg:
S“Within the doctrine of thege
anid they seem to be sound, the demur-
rer to the complaint shotild have becn
averruted, The judgment of the eourl
iwlow must therefore be reversed, aml
the remanded for sueh farther
procesdings ps may be proper, not In-
consistent with this oplnion.”

Cnges,

[AF RV E L

Two other cases weore deckied by the
court as follows:

United Stdtes Investment
and Percy H. Biyth, respoicdents,
Portlkindl  Hospital, et al, appl-
| append from Multnomah county,
sSon, John B Cleland, judge: affirmed.
Optnion by Chief Justice R. 8. P

The Pacifle Export Lumber Com-
patiy. resposdent, vs. A, Br w1
-li._ appellants: appeal from " Multnommah
county, Honi A. L. Frazer, juilge; re-
versed. Ophnlon by Associnte Justice

F. A. Moore.

Corporia-

VR,
lants;

in

amgil,

_The case® of Allee O, Brandt, respon-
dent, A.| P, Brandt, appeliant,

appedl from Multgemah county was
wrgusd and pubmiited, by W. T. Mulr
for appeliant, and John H. Hall for re-
sponden .

Minor orders were made as shown
helow

R. D). Hume, appellant, va. Jesse Tur-
ner; sheriff, ot al, respondents: order-
«l on stipulation that appellant have
until April 1st” to serve and fle his
brief. :

G, D
0. R & NI
=tipulation
February
| brief.

F. (. Gomirich was leensed as an
attorney for nine months, on certificate
from the Stpreme Cotirt of Ohlo: rec-
omnrenilied | by Judge Walter I Jones,

YA an

Stimmons responderd, v The
Co. appeillant; ordered on
that appellant have wuntil
20th tq serve and file his

W. A L‘Ifllhnd. of Portland.

MASTER FISH WARDEN
|REPORTS COLLECTIONS

His leﬁ}ﬁ for December Aggreght-
ed $322 and He Has Deposited
This Sum with the State Treasurer.

Master Fish Warden H. G. Van Du-

unless the langunge-

of Troy. Ohlo, and . W. Wilbur and |

o)

|

with great

cis.
| venta per packuge. "I'Rt it -

GRAIN-O.

A CHURCH.—The German Fvangell-
cal Lutheran Trinhtarian Soclety N. A.
., of Sheridan, Yamhill county, Ore-
gon, }t-merlluy flled articles of ihcor-
poration. The estibmted value of tha
property on hand i= §200. George Gath-
bod, Adolph Schuliz and Karl Zimmer
man are the trustees and Incorporators

At Bed Time.
[ take a pleasant nerb drink, the next
morning I feel bright and my com-
plexion Is better. My doctor sayse
it acts gently on the stamach, liver
and kidneys, and is a pleasant laxs-
tive. It is made from herbo and
is prepared as ensily as téa t is
cilled Lane's Medicine.
rists =sell it at 25¢. and S0c. Lnnv
Family Medicines moves the bowels
each day. If you-cannot get it, send
for a free sample.  Adidress, Orator
F. Woodward, Le Roy,iN. Y.

PRINCE HENRY COMING

THE CABINET PREPARES TO GIVE
HIM A RECEPTION.

A Joint Commission, Representing the

I State Department, the Army and
Navy, Will Do the Honors to the
Prussian.,

th~
accorded
has no:

WASHINGTON, Jan, —While
subject of the reception to be
to Prince Henry, of Prussia,
been finally discussed by
it is belleved that the
rangements will be placed in the
of a joint commisgsion, composed, of Te-
presentatives of the State Departmen
and an officer gach of the army aml
navy. There is no present dGisposition
fo bHring the North Atlantic. squadron
back from the Caribbean Sea, 1o torm
an advanee reception, line. The navy
still has some fine ships at the northern
yards, which may be used for this pur-

o,

negesgary. Ar

The Charges Untrue.

Pekin, Jan. 12 —The United States
Consul at New Chwang, Henmry B Mil-
ler. has replied to the RHussian- admin-
istrator's charge, that the =allors be-
longing to the United States gunboat
‘g'ir‘kﬁhlllu shot a Russian soidler dur-
ing the recent disturbances at New
Chwang, =aving that be and Command-
er Barry, of Vicksbhurs. investigal-
ed the affair thoroughly, and found no
evidence tha
Americans

the

whatsoever connect

with the

to

shoot ing.

Old_!‘;o_l:! -cr’:_; E xperience,

M. M Austin, a eivil
aof Winchester, Ind, writas: “My wifl-
was sick a long time In spite of good
divcior's  tresdgnent, hut was wholly
cured by Dr. Kéng's New Life Dilis,
which wiirked wonders for her
henlth.” They always do. Tryv them.
mnly 25 centsg at DR, STONKE'S drug
Slores,

wWar veternn,

TO THE ASYLUTM.
of Bupt. H. K. Bickers,
School, vesterday, amd the exantina-
tion and eertisicate of Dr. W, O, Smith
Caunty Judge John H. Scotl committied
Taanes Curtls, aged 11 yedrs, and o for-
inmate of the Heform Hcehool, 1o
the Insanc Asylum
to the !-nt--r institution by
Tavlor vesterday afterncon.

L'pon complaint
of the Refeorm

mer

W. Scout

e ea——

REMARKABLE CURE OF CROUP
A Little Boy's Life Saved,
I have a few words 1p say re gardin
Chamberiain's *ough Memedy
my Htte boy's life and I
cannot  praises K enough,
a boitle of it from A. E. Steere
2 D, and when 1 got
the poor baby ocouiid
I gave the medicin:

\

s vl

that I
Lought
ol Goudiwin,
howme with it
hardly breathe,

ag Jirectsd every
“threw up® and then I thought surs he
wis going to choke to death., We had
to pull the phlegm out of his mouth in
great ong strings, 1 am positive that
If 1 had not got that bottle of eough
medlcine, my | AR veould not e on
earth today Joel ThRemont., Inwoswl,
[own. For sale at STONE'S drug
slOres,

1
el
1

LIQUID AIR.

Five years ago alr was regarded as
a gas only. Then came liquld alr with
all its possibilities of usefulness, and
this has been followed by solMd air,
the discovery of which Is the culmina-

tion of a sevious of jaborous experi-

menis with ligquid alr by Prof. Mets.
Having nearly come to the end of his
supply of liquld air. he determined to
use all that was 1éft In a bold experi-
mént. and succeeded in oblaining solid
air. He tock a large tedt-tube, about
18 inches in Jength and over one inch
In diameéter, and put the liguid air into
it, fililng it to within six inches of the
top. He then corked it. and through
the cock Inserted a bent glass tube con-
nected with his vacum apparatus, and
the latter was siarted so as 1o cause
the most rapld evaporation possible.

The liquid alr when put into the tobe |

stood at the low temperaturs af 312
degrees below zero, and under the rap-
id evaporation the temperature {fall
many degreea lower still. The cold be-
carpe 8o intense that the stmospheric
alr ali about the tube condensed and
liguefied on the outside of the tube and
ran down just as steam condenses on
the outside of a tumbler of cold water,
These drops were caught In a Dewar
tube, and proved on experiment to be
identical with liguid air. In the mean-
time the original velume of air In the
test-tube was found to hiave been re-
duced to & small lump searcely more
than one inch deep In aphearance, -

sembling fairly clear jee. That was
solid air, (he fOrsl evér produced so far

Al 'tl TUg--

the Cabinet,’

hands

He was conduacted |

-y £ " : 4
OVER TWENTY-FOUR MILLION
DOLLARS MORE ON THE 1901
ROLLS THAN IN 1900.

o

4 )

Multnomah County Pays Less Than Its
Pmporﬁon of the Tax Under the
..ew Law, Whils Marion Plylﬂml
Than its Qlur..

:!eorémryxgt—' State F. I Dunbar has
given out, in tabular form, the s:nf,e-

thereon' for the first year
cent /théreon during the second year.
The ulg will be continued at 1) o'clock
this marping, when the €ily roperty
will be dHeposed of and It ises to
| e even more spirited than thap of yes-
terdav. |

e .

W | L

Mra. D. W. Cralg and Miss H. 8 Wa-
{erous are In Oregon Clity, at [the bed-
side of Mrs. E. . Kelly, thelr slster,
who is serlpusly il I

mént of the assessed valuation of the
property of the stale, } shown by the 1
summariés of the asseligment rolls -of |
the several counties. *The statement
shows an Increase of $24,004 621,83 iw the
assessed valuation of all the property

i
]

Uniled States District ‘Attorpey John
H. Hall, of Portland, wazs a S4lan vis-
itor yestérday afternoon, having busi-
ness before the Supreme Court.

Mliss Emprda Washburn, ‘eng of 'the
Salem Hoapital nmurses, returned Iast
evening from = few  days \wvisit to

v

Acres of tillable lands..
-Acres of non-tilable

lnnds Py 310

Town and cvity lots. *
Improvements on. town
Improve menis on Ian.lﬂ not de-aded or
Miles of rfaliroad bed..
Miles of telegraph and telephnnt‘ lHines.
Miles of street rujlway bed......
Rolling stock 4
Stéamboats, _s.lillm-us, N.ulntnry
manufacturing machinery

Merchandize and stock In trade
Farming implements, wagons,
Moneéy, notes and accounts
Shares of stock.....
Household furniture,
Horm.-a and muales

th]# . . .
“hm'p ﬂnd g‘ﬂfns
Swine.. .. be ws

Gross value of nll pm;n.*rty .........
Exemptions,,

s a8 a®:mn 8 ca =

1

Total wvalue of taxable |':rnp.nv
equalized by County Board of Equ

Improvements on deeded or palvﬂtml In mtr

and cily lulﬂ.... >
patented .

engines and

cartinges, eto ¥, ;

19012
22.343.640°00
25,508 784 0§
T,ﬁllTr_.uIG (RS
29,401 682
17,9060 424

9,151
5.OR5. 942

1.9

16,745

i:ts.wu

1900,
.3 24,255,795
20,784,600 76
#8802 270 o0
21,851, %1 W
15,612,162 00
G4 508 00
5, 217.220 50
888,645 33
107,500 06
855,508 20

§

. aEw

|
2,413,508
T.457.248
1,900,089
"' ,,"‘.I' ql--
1,988,740
S350, %06
2 840,777
6,734,508
2,794,442 .5

196,635

=

00

A2

e -
a
=)

-1
=

‘
L]

o0
o0

A w1 e

3%%3.- E238888

Zi
3

l;u’ua_—. T

$149.743.882 96
8,145,369 00

g -

25,738,761 13
‘ .933.%: LU

.. 51

.

. we

e

as ﬂnall}

alization $117,804, \.l 13 141,388,513 96

in the state, compared with
The exemptions for 1801 also increased

last year.

total taxakle property for 1801, as com-
pared with the preceding year, $23.593,-

639.93. .The total valuations are higher
for 1991 than it has been for five years.
Every class of property shows an lg-
orease except tillable land, jm which
therp 1s a decrease of $1,915,154.50, while’
nan=tillable land shows &n- inorease of
$7.792,19890.  Below is given a compara-
tive Btatement of the several classes of
property - for . the years 1900 and 1801,

¥311,452, making the net increase of the |

.frl'-n-lm lind relgtives in Sifvarton,
| Mrs, R C. Churchill, of Albany,
has been visiting with relatlves In this
city thé past few days, deparied for
home on the lecal last evening. s

who

uut makes weak men
ln.ndl in ten dly-.. Oﬂr I.
v,-ne

All dr-t?-l. Cure n-um

mb'l lnnnnot New \:J;.
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L 'g) ':s"?:‘-%l&

Lt BY Z.°J. nmrq
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Zincographs
The Best—Nothinyg Else

Yosemite Engraving Co.
Eichers and
Engravers of :

Printing Plates

24 Mongomery 5S¢, 8. T,
Fy Phene Bush 290 [

.

ble Vil

T TAE

ltm-ﬁm Listatrn

eads
II\ er, thé
and restores gmall w

Blaarb, Mo

.

showing at a glance in what classes. the
inerease is found: :
Following is & comparative statement
showing the total taxable. property. by |
copnties, for 1800 and 1901:
Baker .......5 2,880, o0 3
E nton ...... 2 024,762 0
( lpekamas .. IR4.54F 00
(B | JG86.016 08
Coluvnbla “1.477.350 00
oo, 203 09
LB86,.322 00

|
o) |
o |
0 |
oo !
(L]
00
00

255

3,523,340
2,388,2C8
4,477,453
2,928,067
1,517,845
2,766,535

. T90 388

Tt s

2,058

.!
1
1
2
1

‘rook

|
|

ten minutes until he |

]

k

516,072
4,208,147
1,039,745
1.701,902
2,199,015 00 |
4130719 68
1,259,030 00
2,299,169 00 |

o0 |

1.583.3
(L] i

3,232 00
223,215 60
00
™

U]
16
00 |

&0 |

Curry
Douglas
Gilliam
Grant
Harmey
Jackson
Josephine ...
Klamath
Lake..

Lasne. .
Lincoln
Linn..
Maltheur
Marioen ,.....
Morrow
Multnomah ' .
Polk..

4.2
l_ui.:,i::h
1.366.350
2241 655 00
3 230,914 58
1,198 853 ¢
1.5%8, 043
1,546,254
6. 454,351 B.
n&4, ¥}
644,050

= ]
T09 853
T2 825
515,040

LGET.T6R D 1. 4046 880
7.121,781 8,214,638

175,751 1.452.614
2,639,987 48,190, 682
4,120 790 3,768,943
1.364 563 1,506,504

Sherman ...
Tilamook ... 1,313722 3,440,185
- 1099 67 H.680.924

Umatilia .. .. b5t

I"'nion. . 3387762 3. 555,249
Wallowa . 1,124,698 1,396,120 4
Waseo 3. 120,829 G0 4,007 05
Washington. 2,570,935 3, lrn S865 (0 i
Wheeler ROK. THZ (0 905,521 O |
Yamhill 4,770,108 00 .m 634 00

Tolzls $111, *l)ln 574 13 31(1 398,513 96 |

The above tnble ahows that “tl"ﬂu-'
mak county has about 34 per cent of |
all the taxable property in the stale of |
Oregon: as ils proportion of the stale
tnx to be raised Is only about 3L per
cent. it ean be seen that Multnomah
county fares well umi. r the asdessment
law. Marlon county's proporijon of the
stite taxes im 613 per cent, while its
totin] taxable property la only 58 per
cenii of the-1o0tal taxable property of
the siate, thus showing that Marien |
county pays a little more than lis pro
pottion of the taxes for the stale's ox- |
chequer.

!
{
a
1
:
1
|

The Latest Yarn.

A Pittsburg. drummer tells this
fnew yarn: | .always carry a hotlie
of Kemp's Balsaim in my grip. 1 ke

. oold easily and a few dosem of. the
Balsam always makes me a  well
man. Everywhere 1 §o 1 speak. a
good word for Kemp. [ take hold of
my customers—I take old men and

- young men, and tell them confident-
inlly what 1 do when T take eold. J\t
druggists, 25 and 5 centa.

BIDDING WAS BRISK

DELINQUENT TAX SALE AT THE
COURT HOUSE YESTERDAY.

Brought Out a Large Crowd of Buyers
and All the Property Put Up was
Sold—The Sale Will Continue This
ﬂmln'. |

- -

Thmwa-nh;:eaﬁvdofm
COUNnty Properiyo wners, represeniatives
uu othars epsciiatively inctized, in a¥f

™
QUL ENE the oniy known rocand
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