THE JUDGE'S DECISION
THE DWIGHT INJUNCTION
CASE.

G. W. Kiger's Poor Memory Gets 2
Severe Roasting from the Bench.
o

Owing to the large amount
terest that was taken in the
injunction suit against
Joplin, which was decided in favor o
the latter last week, Judge Webster
Holmes’ opinion is worth reading. As
is characteristic with Judge Holmes
he renders his decision right from the
tat and does not keep litigants wait-
ing in taking cases under advisement
for several months. Following is the
court’s opinion in the case:

Im this suit, in which Mr. Dwght
is:the plaintff, he sets out, which the
evidence substantiates, that he was
the owner of an undivided one-hall
interest in the property described in
the complaint, and upon which this
quarry is located,—situated. The ev
idence shows, and also the pleadings,
that Kiger is the owner of the othe:
undivided one-half interest, and }l_lal
they were tenants in common. The
complaint alleges that the d('ftt‘u.l.'lﬂ'-
Giebisch and Joplin without any right
or authority, have been commitung
waste by cutting and destroying the
timber growing upon that portion of
the land which is an undivided state
tetween Kiger and Dwight, and they
were wrongfully and unlawifully re-
mofing stones from this quarry. And
they also claim they are destroying
the shubbery, and removing the soil
and earth, and converting it into their
own use, and they allege the value of
the different things and ask for an in-
junction.

The complaint states a good cause
of suit as far as that is concerned
The defendants by way of answer, so
far as Kiger is concerned, undertake
to set out a contract with Kiger, and
they set out the alleged proposition
submitted to the United States Engi-
neers, to the Government, for the jet-
ty work with reference to the stone
in this quarry. And it is claimed by
the defendants that that was really
the basis or moving cause in their
minds for selecting this site, provided
the stone proved to be of the proper
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Dwight

quality and suited for the jetty pur-
poses, and it is also claimed further
in the answer that they had a con-

tract with Kiger to take this at a
specific price, to take the stone, and
they were to clear away the trees,
and soil on the premsies at their own
expense, and that Kiger was to have
a stipulated price, by the government

weight, for the stone remvoed, and
this offer describes a portion of the
land set forth in the complaint dif-

erent from that where the quarry is
actually situated, and it is claimed
that Kiger put them into possession
of the land described in the offer
The answer has been amended in one
part to correspond with the proof
that they were not put into possess-
ion of the land described in the offer,
but upon the portion where the quar-
ry is actually located, but the answer
does not set forth there was any mis-
take upon the part of Kiger or them
sclves in this offer, nor are there any
allegations in the answer by amend
ment, or otherwise, that they had
simply and purely an oral contract,
which would take it out of the Stat
ute of Frauds, and make much a con
tract by that conduct and act, if it
took place, as could be specifically
enforced. The evidence here 1 think
is suffictent to support that theory. |
think there is evidence here that
would bind Kiger.There has been such
a partial performance, but this Court
is powerless to specifically enforce 1
because the answer is not drawn upon
that theory,—so we get back to the
first analysis of the case.

Council for plaintiff have apparent-
ly, (at least, it so impressed me)
taken the position here that the bur-
den is entirely shifted upon these de
fendants and if the defendants have
not made out sufficient showing that
they had such an arrangement with
Kiger that could be specifically en
foraed, the plaintiff must necessarily
recover, but that cannot be true, be-
cause the plaintiff must make out his
fase as alleged, So the situation here,
purely and simple, is this. This plain-
tiff is asking for extraordinary relief
An injunction is never asked except-
ing in extraordinary cases, or should
not be aj least, and the rule can be no
better than stated by Spelling on Ex-
traordinary Remedies, Vol.1, Second
Edition, page 238, and this applies to
eotepants, this rule, (1) in the absence
of fraud a4 where there is no privity
between the parties, the Court will
not interfere in the instance of a per-
son so claiming, to grant a receiver
against the parties in possession, (this
rule does not apply; (2) nor will it in-
terfere in a like instance to restrain
Waste except malicious or destructive
waste, for example, By pulling down
Luildings, stripping the estate of its
timber, or other like acts, which no
owner could do, which would destroy
the property before they could be
jirested at law. (3) But flagarant acts
¢ this character would, at the pres-
ot day, be sestrgjned and that before

dgment of law, and notwjthstand-

the plaintiff be out of possession
and his title taken on oath by the de-
endant,
This rule applies to these parties,
as well as to strangers.

Itis alleged here, and it is neces
sary for the plaintiff to prove that the

tlendants were there without any
fight or authority, in other words,

t¥Y were trespassers. One co-tenant

Gannot trespass against his co-icaant,
Pecaube each has a right to possess-
101*0f the whole. One co-tenant can
commit waste, and under certain cir-
fumstances an injunction would lie,
And the test is whether it is destroying

the free-hold or rendering it less val-

uable. Otherwise, an action at law will
suffice.

3 R“_‘f the only waste here, which it

o d":““l‘d‘ there is,—the question is,

¥ho is committing it? As I remarked,

the plaintiff can recover he
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right or license or permission to tak
this stone from the quarry. There ha
en no attempt to convey any

seek to restrain him, if there is a des
troying of the free-hold, but instead
of that, Dwight and Kiger

hand in hand in this liuga
as the pleadings show. While
dence does not show or
were acting together, in
that ﬂlt')' were partners, this o

drfe gon

woul

legree of diligence or inquiry could
have ascertained by what right, and
could have restained Kiger from allow
ing them to go ahead, before
spent large sums of money,
should have done as a matter

of good
conduct and fair dealing. And }:|grr
is the man for Dwight to get after in
this ‘business; and it makes no differ-
ence whether Kiger is getting too

small an amount for this rock or not
so far as Dwight is concerned, if it is
worth ten cents a ton to Dwight, his
portion of it, he can make Kiger pay
that if he can prove it, by proper pro
ceedings, and the Statute gives him
the right to treble the amount of
whatever the verdict might be, if he
does not see fit to ratify what Kiger
has done, { :
So in view of these
gree with council on both sides as to
the law applicable to this case, in this
far, at least, as to the application of
the rule of co-tenancy, as between the
defendants and Dwight and Kiger.
there is no such relation in my jud
ment, existing between the defend
ants and Dwight the
rules would not
been cited.
And 1 think too, that Dwight, as a
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tters, I disa

and Kiger, so

apply which have

matter of law, while it may not
necessary to pass upon it at this time,
I am simply expressing my views, |

think the doctrine of estoppel would
apply to him, so far as these defend
ants are cncerned. While 1t has been
said by both Kiger and Dwight that
each of them knew nothing of what
the other was doing in this transac
tion, there is evidence here that when
the contract was taken that was sub-
mitted in evidence, the unsigned con
tract, to Mr. Kiger in his office by
Mr. Woodward, that he said his part-
ner was going out to  Portland and
would take it up with Giebisch and
Joplin there. Mr. Kiger says he did
not say any such thing, | without
implying that Mr, Kiger would delib
erately falsify, his memory was the
very worst | have ever encounte
as bad anyway,—al least
to have poor memory of what
occurred, on the and yester
day, remarkably so the other
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GRANGERS DISCUSS BUDGET.
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Watchtower Apartments

MRS. ALICE HEITSMAN,
1,2, 3 Room Apartments, l
Furnished or Unfurnished,
$1 to $5.00 PER WEEK

Free Phones, Water and Light,
First St and 4th Ave. East,

FNLLAMOOK, OREGON
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LAMAR’S VARIETY STORE,
TILLAMOOK, OREGON.
“ Drop in and Lceok Around.”

WE ARENOT DEPENDING ON LUCK. WE ARE

BAD LUCK BY DOING

RESOLVED

THAT PEQPLE MAKE
THEIR GooD LUCK BY
DOING THE RIGHT THING
WE HAVE MADE QURS
BY NOT ABUSING THE
CONFIDENCE OF QUR>»
PATRONS. SQUARE, -
DEAL ALWAYS WINS,
WEWANT TO KEEP
[OUR. PATRONS

O

RFOL=g"

U CANT HAVE

HE RIGHT THING

MAKING GooD AND TAKING A CHANCE ON

WHAT HAPPE

NS.

IF WE PLEASE YoU AND

GIVE YOU YOUR MONEY’S WORTH OF FRESH
GROCERIES, WE CAN'T HELP BUT SUCCEED.
WE WILL GIVE YOU A SQUARE DEAL AND
SJEND YOU AWAY SATISFIED, SO YoU WILL

COME AGAIN.

ITI1S

YOUR REGULAR CUS-

TOM AND CONFIDENCEWE ARE AFTER. COME
IN AND WE WILL CONVINCE YoU WE ARE
MAKING GooD.

RAY & CO.

GROCERIES, SMOKED MEATS, FRUITS, VEG
ETABLES, HAY, GRAIN, FEED,

TILLAMOC

K

- * - OREGON

1 L 1\,I];: many
steep grades; ar we take this
L ith t ounties concern |
d i it | ur to do
s A et we ke Ww| BAT VIERECK'S |
with the State 1 ind  the
State Auto Cl i their co-o -
I| |H | i ie!'u']‘.l-.c 15.1|- BREAD’
s1Ne expputh e v 0| TILLAMOOK BAKERY,'
i rt 1 H ne Ho e |
i 1 havi y huma office SeL !
il --'h_\ ( ¥, inted
g2 Yhus P X8 At All Grocers.
for t matter «
he i 38 et r the me
et and did not adiourn il 530 | T S .
.'" i.‘l‘ b A |“ ‘I ' : ‘?‘*:-l"l'_\' E. Henderain, Prea., .
;I e II II:'_ ¥ _I._If‘l i Survevor. '
the time was filled with business a .Jn'l n Leland Henderson, Sec -
discussions _ - retary Treas,, Attorney-at- §
R. C. Jones, Sec, g Law, Notrary Public =
End of an Old Terror. # Tillamook Title and :
i e ks et I Abstract co. .
and the ocean mine, touches |[MLaw, Abstricts, Rsal Ratate, §
han tle ship. It includes ‘!‘ Surveying, Insurance, @
he question whether vast expendi ii ftoth Phones "
es for the ! d placing '8 TILLAMOUK OREGON '
rortiication guns O WO e | ¥ S
“has been contemplated. In the | Singer Sewing Machine
test annual report of Brig. Gen Company. ;
srozier, chief of the Bureau of Ur LA r:
nce, the statement is made that the |GEO, H. ALDERMAN, '

f.-t'l ] gl cle t
that dot the map have t o 5
abundance. Is it the schools
Churches? May thelr numk .
crease, but they Le 2 tow
they only culture it. s it the 8
phical lo the char
country rr ling
facilitics, the
None of these are ¢

“What 15 1
Just one thing —tl
ple, the

‘1" caus

nics t
it coOme
ever n ]
to substant il 8 o
l(_i'tl}'_u.' r.;»_—-- : : .
It has rejuvenated :
that were yaw th I
endless sleep. It has s :
and made thriving 1-.'.:‘~1- J :

%l_\tic villages. Natural

. Watatues bav Agent. |
. ST “.. Machines for sale and rent, |
' *,I | Nzedles, parts il and re |
g ¢ style 14- | pairs forall makes of machines,
, it iher  (hai ‘ e |
her ed in Amen- | TILLAMOOK CLEANING
| : They will ¢ | AND TAILORING CO.
ng 1000 | ".":-I e

every druj
'T..r..

the flavaol

aged until
rare and mellow.
what gives

to Old

Harper

fifty years
i

‘L_""I. . .- i
f .

wiid

W. L

W.A, Williams & Cc., —

printing Point Does Not

Bob Up and Dowa

In an L. C. Smith & Bros. Typewriter
the point on the paper which is to receive the
type impression is stationary at the instant the
The carriage does not bob up and
down when the shift is made to write capitals.

type hits.

Why?

Because the fype is shifted—not the carriage.

The only movement of the carriage is back and
forth on its closely adjusted ball bearing runways—
and this does not take place while the print is being
made. There is no lifting of the carriage.

This is one reason why L. C. Smith & Bros. type-
writing is free from blurs and every letter in the right

place,

L. C Smitl‘l &" Broa. Typcwr;ter Co.

Homas Office and Factary:

306 O:zk st., Portland, Ore.

Ask for Demonstration

SYRACUSE. N Y.

1%

been the favor |
ot b ann ]

velvety ri i
\.'1,’..' 1. ‘f" L .[".

chose C
HAR:

bec e he | 4

the best. Today

can find no finer

WHISKEY

F. LAUGHLIN,
Tillamook, Ore.

the

mook Cour ty,
this office
pletton of the contract

& Son, by E. )

Eankruptcy, which has been done by

e e

Notice is hereby given, 1
Jackson, County Surveyor, for

Oregon, has

of M

Claus sen,

Notice of Completed Contract.

hat U, G
Tilla
filed in

his certificate [or the conm

M., Mead

ruste i

lillamook Bay Construction Co
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road between Miami bridge and Gan
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within tw weeks from the date of the
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Date the 1oth day of December,
Holden

County Clerk.
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The jingoes sang that they had the

ships, the men and the money, too.
Seerctary Daniels impropecly applics
the name to those who merely in-
sist that we ought to have the ships

and the men, for emergencies,
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