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Hon. Binger
Hermann’'s

Exhaustive Review of the
Celebrated Case in Liti-

gation |

~CISION IN FULL

Provisiots ol the Act of Marel AR L
The hinrges Ol Prmoe] wgWisel sheripnn
Ulllcinle o thite Lruvarnanent, syl thome

chbnchig as (i goaiitees of the Btate of

Ohrwgom, hetng prossed v Vigaratisly mhel

e demunds ot the alleged setilors be
ULEE S L il with wiiv' i t-'--rnl.la-_
mpeer il ogent, Chuelos Hhookellord, was

Wirs ol nAvest iyt the il ,"'ﬁ '
5 Yea l‘S reeg i ati thew o]l Trindde, o by Tl ter ol
- Fovpee 200, 1880, B sbandtied np Yinviet-
Iver v pwart, whie i the iy Bodnudd 1o
eonditions said 1o exist i Watrner S al-

v, hregan . .

e simtesd thimt i 1870 the Legisluture
STHAIGHT HUM TH SHUULD[R of the Stwtee of Oregons poossesh e law nne-

thiorigine s citizens o porchiee ajtl

ot temi) s tor e reape, Vi taide goant

vl v wiid State by the Act ol Mareh 12
g - . . -~ T (O T il ‘-I‘t v Lnteld
'he Commissioner Holds That the mive wi e o
* won and All Those |hoir it b G
State of Oregon and / BOSE |00 Tt tikurly oo hall ol iiw
*lai 1 ! l » i Hf e -l..l I”‘“.”“.I. I'II-I‘I . | I MIT
Claiming Under it, Have no i rupoger. sgeby ioh plaine

™ Fgee b,\.l;‘ | 7
Right or Title to the v at, mid Maedlin e oo

. d miber of Dnited States offi

- | -

LLands in Dispute. o cers I
i " il these athicers s ere moene

. - . - - - . 1H ' T g i 1n

The Claims of the State of Oregon and the Warner )7 0! e swamie e Bt i

- . 1 . ’ -
Valley Stock Company are Held as Naught, are of Ciregon, b ad e ,"“-“A:J.','.";',
Rejected and Cancelled, and the Lists are indd sarveys, wod insp iiho tivid
Held for Cancellation in General Office. The Supeianee of s report, which
bos tornn o] thiwe banein for sy b lient

I TH Mok § o were Cewanp mnl aver winl on M 1 e tie Lo Justily o W

i f.an i j 1Sy, o aesert Lhnt they pre st tiens Ersitn ol, A= ' LR

W Iy €, Ma LY et to nppropriats inder the genern [ ' eotions emmbrn e hundoeds of
inel lawm thiee Ultidtenl S0t The i pile of weres of JULEL U R
{1 i - wud TIL ] Liered Ao sitioatest i sitisate i vl e OoFf ol lilispds Wil
War ke PDwnwl bos K24 W RS mountsin ranges. mll withdrawn oo
2 b q . % lilduted | TR LN, H i W, M., Warner settlenont Chhier sedeetions hiwve been

MV uaidi e YVillie ¥ WA Ciintisete VYallow, Lake iy, Ciregon, and itn the mands v dilterenl pwariies in Lhied &3

1 ity pisin fovem o part of what was returned reckh I The vhavel ol

g blint bk of Worver Lake by the sore peogrs 1o have been (o s¢smne eonts

Fogistaor and It of. Likwrlea A viove of Jwines J1 FEvans and Byiars and  gt] the wiiter 1!-11!.[_-...1" e we all
Carny, Ve Tormer vmdincing fractionesl Jokoni o winter i s Chyogoan, nid
Caomt logviens ¢ Lo thids ponfraversy townshiips O B, 24 Ko, ontd S B, o obiiain all the griss i ode in thnt see
whisodi. igber vanions formw has boen 25 Eo Contract Soo 202, exventid May  tion the State, for  Le porpose of
before this ofiee uwnd the Spervmry of 21, I8, and the latter trsctional tvow o paoes to cntlemon. The sarvey of whisd
e |N:|"-;f' for 1o past Ofecy vonrs, sl g1 Noa 0= R, M E., Contrnet No,  is esllsd Lake Warner, o 4. Dewep Creok,
it Mepie o Owegon and the Warner 0, executed June 17, 1879, The part Jin T, e, W o4 1, \-.k ooy wak taanly
Vinlley Sk Conpenny sllege that the of the land invoalved hervio that was re- | in 1875 Ly the late Begister of the Lakos
1T TR [ ter vt bnplated by troes] ms oo prt of  the Dl of Warner | view Land Otlhiee, , who re
the At ol st 25, 1850 090 Sttt Lake by Evans and by Byars sod Girsy | re provtesd W fadse pusnnder of thiat part ol

QAU ' ' hee Mbate Fdbvegon  and was sieveyved by Jobion L Nead aoder | the sscentled leke, and embiraced wathin
nder the Aot o Marcch 12 1800 (12 Contract 538, eoxecuted Moy 5, 1887 (the meander lines over one Vhoosand
=il W b, Maorvow wiil ssnmey =uiil inils wre o partioulnrty des pores of gosed prable land, mauch ol it re-
ank vlher settler i Ll sandd tands  soribwedd s follows apriring irvigation, upon s hich aw numbwer

vl settlers have constraeted thvir calans
el mre Vit 10 L gake oo dry tamd,
d ’ ¢ i ’ ' 1"ATH The wander corpers smd meander ines
v | " 1 shiow unmistukable evidences of Traud
i I el LT} I e af I found m ke combition of afatrs pear
I i Fasks ol td ismD Phoge Ot sk, st the southern end of
s i 1 \ ™ g LT srciiled ke whivre nearly two
) I I Giare i A} ! thousand neres of and, now oceapied by
'_' AW T 1ns Mu i WV ay st llees, himve lwen feanndolently nela
i Vinrad larkin HA ' Wi (L !
\ } R o e - My Vb v, Jan 1d, Wi ded withon the weanders of the u.']l',:l'll
" I Tivt T liss Ma | A lake by FUT AV ars « I M
_‘ s ote 17 lan 15 180 survey mhade au 1800, | foand the homes
o ) of Bitevi or twenty settlors on o res
N W DEEYS  November 17, 1985 ported by survevors .
o'”["l i L :: I"“ ""‘I'[-'I‘ :"| i ww withiin and part of Lake Warner 1n
‘-. WK Molndexter Hi 1wl L (dan 16, 1500 . Fownships 50 and 40 »,, R, 3 E., Will,
5. Wi Ballow Bl AL Mureh 19, 1887 [Can] Mur
Juonae Mirrrow IV =5007n [ Jomes ) IATE, Jan 15, [R84 . L] * . -
i ;.I:"‘\:l_.,',r:_'_'_',‘ Ilfl ';. :r,” “?J' ,:I'l';:"l_: o My examiuation thus fur j\l.-d\ii--n the
1 J L Mpretow BaL Diede [ Jaty 12, INAKe ) conclusion thut the reports ol Messrs,
| Jas WiHllRma IS atr IMay 4 1885, March 0, w7 und 10 P
i B Nety et L s Jiv, b
i W M Harves ol wtl. sy 26 Isk® pird to swamp and overtlowed lnnds are
L 10 I W Maorrow PO WS March 1, Iss4 m.rr.'mim‘, innecurnte snd corrupt, und
W Uhies Combis  Irsdads. (Murch U0, 88, Meh 5, 8 thiat Spevind Agont 'd e
2., L Cliks Willey BV T han B 09, Mol 5, 80 (Can port anad acts are part and pareel of the
N Vi Al conspiracy entered into by
" Ir d ) Barry a8 [ dnn 20, 185 woed Bos contreres o delrnad the United
i1 FE Donasvin. 1 19w Jeu 21 e Ntales out ol large Lracis o lund, nnd
i B EF rant Bl 262 [ May 7, 1% thnt the |llll'l|4|'ll--| bribery of BUrvevors
4,0 '--" A Morrow T g Mureh {1, 1heY Crisnierad the fulee surveys
: : ) '_'I_ SN 'I'I“I :;':: J:I': I'q'.:"" ol the pubilic domatn, the perjury eoms
7 11 AL Willey, DSurh  Muy 08, 185 mitled o proving up swampy and overs
» L N M Frakes I3 S G Bep 1, 8T, Jan 16, 1ARG Howed condition of mwouniaine and ele-
: l‘} LA Finkve I8 March 12 il 12, 1889 vabed sugebirush i'l““'"; the provure.
¥ . Wie ' P A D Frakes TS A et T, 8T, Jen I8, LY et of W issnance of [alse cortificates
¥oNEL :-} "I Ilu‘ulll ¥ ! ::-Il ":"i e :"’"‘. = of Bnle |'I_\ Lhe State Otlicers o Oregon
W Whe KK B Ry LD Feakin s DR S] | DD T AW the britwry of Special Agent. . ;
1] Y Elile Filatt M ju i IR 10 e procurvmsent ol Lhe issnee of vors
11 LW Winkeiman TC fsd Mareh 18, LY titleates of the Interior Depariment aue
b g helis e 8. il RS0 [thoriing e e of patents on the
La I M Willey TIETE YRR falth of the corrapt reports of  said
Ik I Wakotlolg T O joos (I“r-h 1), 18Au by the Btate of Oregon
:1 v, Lot 34 : B Wakefeld. a1 [Pebruars 19, &b withont any consideration ; the sale by
o Wiy ¥ U Houston, [HAO DS Jun 14, 14w the said to his seeret part-
LR U i i : ) ner, b adl his frandalent
Iq: Vaudy. o ST I\'.'.lil-.l‘|.]1 PASHAK ORI | (Novembne 30, 91 ttles to wlleged swamp land and the
M Viscanl rilen Ly the said ol the
1"I‘ ;l {7 i :l;‘ ;1'--“ I_P_I b2y : mber 9, 4 titles to smid land o . . ull
_I.r fbubiona Tim s \u.u|;|::ll. ) iR RAFGR- AL constititte links 1o the chain of a vcons
spiraey to defraod the United States of
Lhe sand lands,

The N'yof BWh wnd =W of SWh, of Evang and Byars and Gray. Said I thik guotation nnmes ol persons ure
Bec., 10, T, 888, K20 05, were ineladed
I approved Hst No, 31, but are omicisd
frogg the stipulation, It i algo found

that the 8EL, N1, BWh and sWig of
SW, Bee, 5, T, 40 8, K, 24 F,, inclu-
el i the stipulution, were patented (o
the State as swamp land, March 25, "k,

Neptember 16, 1800, the Warner Val-
luy Buowk Company flled w0 waiver or
isclaimer of suy Intent or purpos o
prove the swampy charaeter of Lot 12, |
Seo, I, T 408, K, 24 k., embraced in
in 'l,{m homestend entry of T. B, Wake-
field,

Darlng the yenr 1886, and prior there-
ta, this olice received s nomber of com- |
plaints from alleged settlors within the
houndaries of what was reteroed ws

| cln

paartive represented that there wore lnrge
wrens of dey land within the limits of
the weanderwl lake, npon which lnnd
they had mnde bonn fide settlements
and reliel was earnescdy regquested. The
character of the land forming a part of | public surveys be extendid over the so
nnd surrounding the bonmdaries of Lake | ealled lnke in townships 39 and d0sout)s,
Waurner, as well as other lands in Easts | ranges 24 and 25 east, or over so  mih
ern Orvegon, had been the subjoct of con- | thercol us it is practicable to survey, so
flicting reports by agents o T

omitted pod blanks substituted,

By letter of December 16, 1886, this
office tramsmitted to the Department,
the applications of the sevorsl wlleged
settlers and  recommended ; that  the

the Lund | that the several claimants to the land |
Iln-!;m‘-luu-nt, und it was charged by those | may have o portunity o presont cluims
ming under the settloment laws, that | in the usunl manner,
fraudulent returns hud been made by ‘ The recommendation of this office was
deputy surveyors and other Government | accompunied by the foregoing report of
officinls, whereby lands dry and in muany | special agent Bhackeliord, and the De-
instancos desert in churacter, had been ‘ partment considering said recommenda-
deseribed us sw al_nlp and uvvrll:mml.em.. | tion with the ssd report and applica.
in order that seid lands mwight be cer- | tione, direoted not only that the lines of

11 L ol nrad 25 | bt theompgh-
nt the dengih wnd brondth of  whm =
terivasd Werner Luke s minoh theroaod us
e practicnide, In commenting on thmt
tegn ot Avting medretinry Muldrow spie

Foo Tty b regmort cdemrly inahiontos thint
there = ti lake to b fonind as Joentedd
by the Liwernmient sorveys. * * The
setllers enpnnot, jor the went of survey,
et therr cluiogs ol retord, and it i stut-
el thmt dhe swamp duad  clainiants
theemten them s snite in ejectnient
R N L L i Mot Laake Warnwr 5 |

1, an7

Furrunnt ta the orders alvive given,
Choas wthices direeted thigt the surves D
extetdded and un May §, 1887, contract

hT Heow s entermd into between i
ROYErment through S=urveyor

Crvtierad of Oregon nnd In Puty =nrveyor

#hin

Johine . Senl. whereby the latter g1der
towk to extend the lines of the Pablie

rveys aver so muel of Lake Waurper
Ak ey e practicabde,  Fabd oot ract
wis ppprovasd by the Commisioner of

Whiie odhice o Mav 28, IBRT, and thie sur-
vy was miade i the  teld -||:r,1-‘,; 1 he
wie summer and wuiumn of 1887, Witk
the oxception of s small  meandered
Inke (Peljoun) the ares of mbitchh was
given us 44400 meres, the lines of  sur
LR waere extencdd i hivir rntirety
thirougt what biad baevl returnest as L
bl of Lake Waiper in TR R 249 K,
T E HIA K snd 405, B 24 E. though
thie teld nedes shiowed much Gpen water
T TR Vhe lunieds 1 1) TG
.l i | 1] L} 1 iy ..' ,.‘i| N » il
were shiwnp | the former stirveys | b
e bake, amonnted o BULES0G neres
inTar, K24 E, Q3509 pcres in T 40
= B 24 E, omaud 2800 20 peres b4 )N,
H 23l Fhie plats of the survey  were
nppreved June 1, 1888
Iecvinber 24, 1888, the =Sarveyor
Givnerpl o1 the Binle ol Oregon, [rnhes
TULHITL o Lhiis oflice, with hiys wjp wil
thvrsadd dlectton list N 681 o sw T
i ‘ vaest foeds, noade under tha
PV fthe Act of March 12, 1880,
by Vhw Stade of Uregun =aid hist bncluo-
ded vuch and every tract, by smallest
legal sulslivisions surveved v Iheputy
Seal mT 3= R24E, 30 8, R 25 K,
exeept soctions 106 and 34, Io his Jetter
| transmntbing the sad hist ol waelis Liohie,

the Furveyvor General reported that  be
ld we wived g lotter drom Mr, Jerome
Knox, .;'-n-llll'\-.t'-ini, nt Laukeview,
Chrvatan, traosmuit ting 8 deseription of los
cutions miede by aetanl settlers in T 39

wid 405, R 24 K, with o view of exempt-

z attons from alverse selections

ing

by the Stae, He stated further that
Phe mntler was ope ool eoming  within
the farisdietion of his offiee, wnd thst
thie .|"" it =t il wallong ware
there-with vhclosed

Il
et laws of
this
wiidd the cluari ter
Eiven stuprn in describi
volved herein,  There has been continn.
ed Dogntion between saud  =éttlers and
the alleged grantees of thie Suate of Ore-
gon before the land Ih';-;nlll-rnl. in the
focal stute courts and in the loeal fedorsl
Courts, ever sinve Lhe lﬂlnl.‘- |'I!hll||\|‘o.'||
in the Neal survey 1 sand townships
were declared »ulnj.--'l Lo appropristion.
In fact prior to the n;-prm-n‘] of «uid sur
vey, the litigation threatened, mention
of which was made by the Department
i its judgment srdering a resurvey (6
L 1), 867 ) mmterinlized 1o suits of repley-
in broughtby R F MeConnaughy agninst
J.N, Willey and many others, to recoy-
er hayv alleged to hinve beon wrongly eut
by Willey and  the other defendants in

woltlors olaimn E under the differ

Lhie United Stintes milveise to

and

Sate o] Ulregon 1E grantoees,

clitlins were
g the land in-

U T

the FUSPECLIVEe CAses, from the land of
MeConnnughy.
MoCUonnaughy claimed title  under

deed from the State of Oregon and sl
leged that the Swate derived  title  from
the genernl Government under the e
viston® of the Act of March 12, 1860 (12
stat, 3), Willey defended by alloging
thut on May 28, 1885, he then being a
qualitied settler under the precmption

laws, settled apon said land, established | he revoked dnd sancelled

in Warner
Cases.

16 THHER il vonrt hrough Depdy,
Judge, rendered deeision in favor of 1the
defendunts,

The evirt heldd thnt the prive hipsep

Frosm the =tnte tonk, u|:f~j|-fl 1o the de-
terminntion by the Secretary of the In-
tevior, o f the character of the landl—
whethier 11 wns MBI ) d ooyerflowed,
and that it did pet wppenr that  such
question hed ever heey passed on by the
{hrnltll.rlll of the Irteror, Contipnn-
g the Conrt said: Hauving reached
the conclasion hint the '-l ntiff cannot
sl tain this action, it §= necessary to
paes on Hhe guestion, whether this Iand
Ie EWHm OF Bl Anil | da not regret
it. Forin my jndgement noone i« gquali-
tiedd 1o decide the qunestion in o care like
thie, where nppurently thereds room, in
the preseotl condition of the land, for
dilference of opinion, withont heving a
view of the propoases amd sorroandings,

Mueh of the testimony = given by in-
terested partivs and i sery contlicting,

The dithenlty 1= #til] further enhanced
By thie fuel that the fngniry is, a5 to e
condition or charngter of the land on
Mur b 12, 1860, ruther than the present
AT ® ¢ Fourmore than a quarter

ol a century, the Innd  department has
lefr the guruesiion to he wrestled with in
v sparndic way nnder swamp land
grant and the preemption and home-
stend aets, at 8 great sacrifice of money,
tie wud probsble veracity,

It dowes nent appenr that the matier of
tithe to endd land was further P e 1 ted

the

it the federnl courts from  the decision
of Judge Deady, cited above. bat as be-
re statied, sinei the approval and filing
of the plats of the Naval snrvey there
bows Doy slmost constant  litigation in
the lovcal courte of Oregon, a5 well as
cotite=ts pending in this office, Injune-
tions and other writs have been  issued
instanee of those claitming as

of Oregon, ngxinst

lsbiing araler the thmlwer culture,

Lliose v
desert Intd, presmption and homestead

lowe, aned the Hilty or more claimants
under the settlement lnws bave nearly
wll hud indhividawl  contests bejore the

lund Degmrtwent 3 thousands of pages of
testimony were taken in these canes,
stid mny of siaid cases were pending or
bad been olosed .||]\rr-|'|.\' lntlu'-i'!ﬂtl‘t‘.
whien on March 21, 1892, nud on Novem-
bigir 166, 1802, ¢lenr liste 830 and 31, of
(hregon Bwamp Land  Selections, cm-
Liracivg to o lurge extent all the land in-
volved herein, were submitied to the
Ilr-j-.-|r1un nt with the recommendations
ol this office, that the sume be approved ;
and on April 9, and December 3, 1892,
respectively, said lists were approved by
Secretary Sobie, w8 looring to the State
under the sald acte of September 28,
IS5, and March 12, 1860 {'l“"'”il"" 28,
18042, the settlor cluimaunts, by resident
‘n-'m..-vl_ applied to the  Department for

the exercise of ite diserelionary pow-
L er over the land vmbraced in said clear
hists No, 30 and 31, January 8, 1593,
meCrelnry Nohle directed thas office to
submit a report &s to the matters and
things represented in the petition of
| waid settlers, and directed that no pat-
| ents should issue for said lunds, with-
out further instruction. This office hav-
ing by letter K Japuary 24, 1843, com=
| plied with the said departmental order
of Junuary 9, 1803, the assignees of the
state of Uregon bhaving, in the means
{tlme filed application for the patent,
and the settler claimants haviog also
| tiled supplement statements, arcompan-
[ied by nuwmerous exhibits, Secretary
Noble on Muarch 2, 1893, considered the
ehowings made in beball of the respec-
tive purties, together with the aforesaid
report of this office, staved that had the

charges and allegutions made by the
settler claimunts been before him  prior
to the approval of said hists No. 30 and

41, he would hardly bave approved the
same, without further examination, ete,
and that in order the eansideration of
| suid case might not be prejudiced by his
aetion approving said lists o the ab-
| sooce of full and “accarate information,
his approval

residence, made improvement and main- | of said hsts 30 and 31, and dirscted this

Lained JroassEE=L0L thereol il|ll'l1t||tl; Lo

seguire ttle under the provision of the | sary to make said cancellstion snd
precuption laws, and that the land  at | voeation formally effective,

date of settlement wns VHeant, nnsur-
veved pubilic lnnd of the United States.

The watter of said suits having been
called to the attention of this offi W,
Commissioner Sparks on Februry 11,
ISHT, il ressed A communnication L4
Sevretary Lawmar, recited the (note as the
wite had been presented to this office,

Werg neces-
re-
direct-
ed further that this office muke full re-
| rurl in the matter and transmit o the
Jepartment all papera, ete, that the
samne may be fully considered und prop-
[er direetions given in the premises.
| By letter K March 13, 1808, this offive
submitted (urther reports as directed by
the departmental order of March

offive to take such steps as

He

o
-y

called attention to the Department ord- | 1893, and transmitted therewith pupers,

er of Jununry 17, 1887 directing that a
snrvey be mnde of saild Juke, ete, and
enrnestly recommended that the
Attorney General be requested 1o direct
the U. &, Distriot Attorney for Oregon,
to intervene in the cases reforred to, for
the purpose of protecting the intervats
of the United States in these lands and
to spare no effort to prevent the aoguisi-
tion of the snme under frandulent elaims.

In pursuance with said recommenda-
tion, steps were taken looking to the
protection of the interest of the govern-
went in suid suits und Lewis L. MeAr-
thur, the United Btates Attorney for
Oregon, appeared therein as the repre-
sentative of the Government,

Jununry 28, 1888, Hon, A, H.Garland,
Attorney General transmitted to the
Socretary of the Interior, report from
Mr. MeArthur, showing that he duly

Iake Warner by the respective suryeys tiflod to the State of Oregon under the survey be extended in Townships 30 and | appeared at said trials; that on January

Haoun, |

| tiley, ete, and by letters K March 27,
| April 6, and April 19, 1883, this office
transmitted plate of survey and addi-

tional docuwents, papers nnd files to the
Department, Decomber 19, 1803, Secre-
tary Smith having beiore him, in ad-
dition to the papers, files, reports, and
petitions, ete, hereinbelore specified, the
affidavits, statements and brieis filed by
the respective parties sabsequent
March 2, 1803, considered the questions
involved and rendered judgment to the
effect that on March 12, 1860, the land
involved herein was a part of the bed of
Lake Warner, 8 permanent body
of water, and that it was therelore
not of the olass and charscler con-
templated by the said Aot of Beplember
28, 1860, a8 extended to the Siate of
Oregon by the Act of March 12, 1860,
He took official notice of the fact
that & great many contests arising




