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BOTHS

Dgeision of Federal 'Court of Ap-
peals Sets Aside Patents to Jordan
and La Raut Claims on Grounds of
lllegal Practice—History of Case
Rehearsed in Court's Opinion.

The following Is the decislion, in
fall, of the United States circult conrt
of appeals, consisting of Justices Gli-

and Morrow, In the case
f the United States vx Booth-Kelly

w ot al, after hearing all of the
evidence submitted afterwards by R.
A. Booth, candldate for the United
Stdtes senate, in his debate with Gov-
ornor West at Portland last week.
The court's deciston is printed in full,
so that the plblic may understand
what kind of & man is seeking elec-
tion to the United Stiates sennte:
United States va, Booth-Kelly Lumber

Co, et al

Evidence considered, in a suit hy

the United States, for the cancella-

eelled, and that such proveedings
were had In sald matters that sald
soveral entories were fully investl-
gated, by complainant’'s officials
charged with that duty, and testi-
mony And alfidavits were taken upon
gald investigation, and the complain-
ant and salyd entrymen were duly rep.
rosented at sald hearing and lnvesti-
gatlon, and that upon a full investi-
gation and hearing upon sald charges
and with full knowledge of all  the
facts, it wag found and determined
hy the said officials that sald entries
woere not fravdulent, and thst the
irregularities in =ald entries, if any,
were not of sulficient gravity to re-
quire or justify the cancellation of
weifid entries, and ordered that pat-
ents ixsue upon sald entries for said
lond, and that patents were there-
upon issued therefor, as alleged in
sald bill of complaint,”” After a re-
plication had been flled, and at the
boginning of the taking of testimony
before an examiner, on December 19,
1810, the Lumber Company, Lucy
La Raut, and Ethel M, La Haut ob-
tained permission to amend their an-
gwer, "80 8% o admit that the de-
fendant the Booth-Kelly Lumber
Company, is the holder of the logal
title to the lands entered by and pat-
ented to Ethel M. La Raut and Lucy
La Raut, but denying that it is the
equitable owner of sald land, and al-
leging affirmatively that sald Ethel
M. La Raut, now Ethe] M. Lewis and
Luey La Raut, ever since sald pat-
ents were issued to them. have been
and now are the equitable owners of

sald land, and that the deeds made

tion of patents to public lands en- |\ ou 1o the Booth-Kelly Lumber

tered under the stone and llmbort

act on the ground of fraud. in that
the entries were made for the bene-
fit of defendant lumber company,
which pald the government price and
all fees and exponses and gaye each
eplryman a bopus on receiving deed
to bis land, and held sufficient to
pustain the allegations of the Dbill
and to entitle complainant to a can-
collation of all of the patents,

Appeal and Cross-appeal from the
District Court of the United States
for the District of Oregon; Robert 8.
Bean, judge.

Sult fn equity by the United States
against the Booth-Kelly Lumber
Company, Stephen A. La Raut, Allce
La Raut, Ethel M. La Raut, and Luey
La Raut. From the decree, both the
United States and defendant Lumber
Company sppeal. Reversed on ap-
penl of the United States, and af-
firmed on defendant’'s appeal,

On May 24, 1910, the United
Btateg brought a sult in the court be-
low to cancel five patents of land
which had been issued under the
Timber and Stone Act, on the ground
that the initial applications of the
patentees had been fraudent!s made
by them for the use and ben ‘it of
the Booth-Kelly Lumber Company,
and with the understanding at the
time when they were made that the
entrymen should each convey the
land so entered by him io sald com-
pany. The bill alleged that the com-
pany pald avd advance all of the fees,
oosts and expenses and purchase
price of sald land, and paid to each
eptryman $100, and recelved from
each & deed. The entrymen were
Edward Jordan, Stephen A. La Raut,
Alice La Raut, Ethel M. La Raut
({pow Ethel M, Lewis) and Lucy La
Raut, apd they were made co-de-
fendants with the Booth-Kelly Lum-
bor company. A decree was taken
pro confesso agaipst Jordap, On
Beplember 21, 1810, all the other
defendants answered the bil), deny-
ing that the Lumber company fur-
nikked any of the purchase money,
foes, costls or expenses of acquiring
the land, und denying the allegations
‘of fraud on the Timber and Stone
Act, The answer alleged that on or
about July 22, 1802, the Lumber
Company purchased the land entered
by Jordan for the sum of $5560, which
was actunlly advanced anl paid to
and for his use and benefit, snd re-
colved a warranty deed (rom  him
therefor, relying upon the fipal re-
celpt for sald land, and believing
that all the proceedings wunterior
thereto were bong fide, ele.; that ou
May 7, 1907, Btephen, Alice, Ethel
and Lucy La Jaut, by yirtue of the
patepls dssued to thew, were seized
and pd of full legal and equil-
able ownership of the land granted
by patgénia, and that on sald day the
Lymber Cowpany purchased the land
dose in sald patents, and ench of
the patentess received therefor the
sum of $4600, which sum was actusl-
Iy advapced and puid to aod for each
ol thew, relylug upop the patents,
ete.  And therg iu In the poswer this
allegation by Lhe Lumber Compsany:
“That this defendant is informed and
bellgves, sud therelore slleges Lhat
nfter the sald guirigr wentoned in
sald bl were made by seversl en-
trymap, charges were made nod filed

with the complaipant’s officials In
the lnigrior Departiment. whose dut)
It owas o lyestigute sud delerioine
were
In  cherscwer, and  were

1r thy bepeilt of (his deivud.

aub, and that sald charges worg fully
by Bhe nderior Dejpant

PUipone of asoorislulug

falnliy of snid wharkes,

whelher  pulests
bapod upon seld emivrive,

Company were intended to be and
were in fact mortgages to secure the
payment of certain advances made
and to be made to them by said
company, to enable them to enter
and pay for said land and for other
purposes.” On the issues so0 made,
and the testimony, the court below
entered a decree cancelling the pat-
ent which had been issued to Jordan
and dismissing the bill as to the
other entries, From that decree
both the complainant and the Lum-
ber Company have appealed.

A, C. Woodcock, of Eugene, Ore.,
and Albert H. Tanner. of Portland,
Ore., for appellant Booth-Kelly Lum.
ber Co,

John MeCourt, U. 8. Attorney, of

Portland, Ore, 3

Before Gilbert, Ross, and Morrow,
Clreuit Judges,

GILBERT, Circult Judge (alter

stating the facts as above.) The
evidence shows that some mooths
prior to the date of the entries, and
some time during the years 1901
and 1902, the Lumber Company had
the land in controversy cruised; that
the company was scquiring lands in
the vicinity of these lapnds during
those years; that ai that time and
until 1507, R. A. Booth was the
magager of the company; that be-
tween January, 1802, and January,
16803, J, H. Booth was secretary of
the company and was the recelver of
the United States land office at Rose-
burg, Ore.; that John F. Kelly was
the steoe-president of the company,
and that he, under the direction of
R. A. Booth, attended to the pur-
chase of lands for the company; that
George Kelly, a director of the cor-
poration had charge of its sawmilis
and was manager to succeed R. A,
Booth in 1907; that at the time of
the entries in controversy the com-
pany had sawmills at Saginaw, Co-
burg, Wendling and Springfield, Ore.;
and that they owned and acquired
large tracts of land in the vicinity
of those mills; that R. A. Booth is
the brother-in-law of Stephen, Ethel
and Luey La Haut, and that Alice
La Raut is Stephen La Raut's wile;
that at the time when the eatries
weére made Stephen and Ethel La
Raut and Edward Jordan were in the
employment of the Lumber Com-
pany. and they "“were very poor at
that time'' ; that . H, Brumbaugh was
& erulser In the employment of the
Lumber Company, and thut at the re-
quest of John F. Kelly he showed the
éntrymen and entrywomen thelr re-
spective cliaims. The records of the
land office show that all entries were
flied in February, 1902, that the final
proofs were made on May 7, ant May
N, 1902, that the patents lssued on
August &, 1904, apd that upon the
request of John F. Kelly the patents
were dellvered by the officers of the
Roseburg land office to Frank E. All

As Lo the maln issue In the case,
which ls whether the lands In con-
lroversy were entered pursuanl to an
understanding or agreement between
the applicants and the Lumber Com-
pany whereby the latter was to ac-
quire the ssue, the gral estimony
I8 coufletipg.  Jordan westified, and
the court below jouud, that he had
such an underniauding nud sgree-
went wnd thet he eulersd the land
St Lthe Instanice of one of the offlcers
of the Lumber Compuny, upon the
promise of the paywent of 100 e
e for bis service 1o so dolng.  Mirs
Apiplesione, » dusughier of Allice La
Maul, tesldfied that ber ol ber Lojd
bor that slie hid teben Uy & olabm
for . A Bovth, and &5 1o e peld
RIND Tor Ler vlebm, sud et she wap
Pl thet sbim, sud ther My Boeotl
Whe LU pe) ey wapenses wld dld s
Blig tasilibed alsw (hnt o stoplolliey

for the samg reason that her wmother
did, but she was unable to say wheth-
er it was he or her mother who told
her 80, and that her mother told her
that R. A, Booth had asked her, her
stopfather, and KEthel to take up
claims, and that her mothor sald her
stepfather had received $1000 for do-
Itm: w0, Bhe testified further, that
Cher mother got 50 wore elght or
!ning months before the time when
the witness gave her (estimony.

e, 2500,

name of Ethel La Raut may sorve as
a sample of all,
Fthel La Raut

1802

May 5,0, 108 Choek ga00

July #1, J Cheek t A

July 210, 199 Check LT
500 $500

Bul ithe expenses of the entymang
in golng to Roseburg, lodging thore

'There was no contradiction of  this
testimony by elther Stephen La Ilumi
lor his wife. They wore not called as
withessos. nor were thelr depositions
taken Mrs, Applestone was, ap-
parently, a disinterested witness, and
no reason s suggesied why ber teﬁll-‘
mony should not be given full cred-
ence. Ethel and Luey La Raut testi.
fied in the main In harmouy with
the testimony of R, A. Rooth to the
effect that the four entries of the La
Rauts were moade under an
| ment with B. A, Booth, who was thelr
relative, and the then manager of
the Lumber Company, by which the
Lumber Company was to pay the gov.
ernment price for the land and all the
expenses fncident to the entries, and
keep an account thereol, the repay-
ment of which to the company Me. !
Booth guaranteed, and in pursuanee
of which and as security therefor he
100k to himself the deeds to the lands
which they entered. And there was
testimony that in 1910, when Stephen
L.a Raut and his wife desired to re-
move to Alberta, Canada, they sold
their claims to the defendant com-
pany for $50 each in addition to the
$100 they ench had recéived, a price
which was satisfactory to them, and
that the other two clalms still be-
long to Ethel and Lucy La Raut; the
company holding the ttle as secur-
fty. Thbhe court below found that the
Lumber Company acguired by purs
chase the clalm of Stephen La Raut
and wife, and that it holds the title
to the other two claims only as se-
curity for advances made to Ethel
and Lucy La Raut.

From the conflicting parol testl-
mony which the record present, we
turn to the evidence shown by con-
temuporaneous ontries in the books
and records of the Lumber Company,
and to facts and circumstances os-
tablished thereby which do not de-
pend upon human memory for sup-
port, and which cangot be conira-
dicted. The following facts Are un-
disputed: The La Rauts, together
with Jordan, whe was in the employ-
ment of the Lumber Company made
treir applications for timber claims
At the same thwe, and the company
pald thelr travellng expenses to and
fro Roseburg and all incidental ex-
penses. The company paid for all
the publication of notlees, and
charged the expense thereof to Its
stumpage account, and made no
charge therefor at any time in its
books agalust the individual eatry-
men, The company paid the pur-
chase price of the lands apd alj of
the fees, traveling expenses, and
other expenses Incidental to [finml
proof. The final prools were made
in May, 1802, and in July fhbllowing.
each of the entrymen executed and
delivered a deed of the land. Jor-
an's deed, and probably all of the
deeds, were executed Lo the company,
The deeds from the La Rauts having
been subsequently destroyed, the
testimony leaves It uncertain wheth-
€r Lthey were executed to the company
or to R. A. Booth. At the time when
these deeds were executed, ach en-
tryman received the sum of §100,
The deed from Jordan was not re-
corded until SBeptember 4, 1907 The
La Rauts deeds were never recorded,
but in the latter part of 1004 or eurly
in 1905 at about Lthe time of the In-
yostigation by the goveramenr of
land frauds in Oregon, those deedn
were returned to the makers and de-
stroyed, Ethel and Lucy La Raut
made other deeds in 1007, st which
time they were each pald $25. On
February 2, 1910, Stephen La HRaut
snd his wile wade a deed of thelir
lands to the company, and were each
pald 850, The entrymen of the
clalms In controversy never suw the
lands, excepting at the time when
they viewed them prior to making
their entries, and It ls admitted that
they never made any elfort to dispose
of them, never inquired about them,
or the value of them, or the amount
of timber thereon, and made no in-
quiry as to the gapenses of the en-
triev of the paywment of tgxes there-
on, or assumed any control or own-
ership of the land, The Jumber com-
pany on s books charged itself with
all expenses In  relation to  these
landy from and after the time when It
cauned the same to be crulsed. short-
Iy befors the entries were made
When the flosl proofs had been
taken, and the lands bhud been pald
for, Individual accounts were opensed
under the name of edch of the eatry-
men, ip whith were charged thy pay-
wen! of the purchase prive of 400
lor the land, and & payment of §160
Lo wueh wulrymban, and vach pecoupt
pun balspoed by w credit of $500 0
slumipnge, ang pone of them AN
evor aflorward ivuprenni Kach we
VauEt beglus with the suiry of  Lhe
P el f e purehisss wousy  wf
P00 o May &, 1868 The aroiuunls
Bl the b MWauis Bl ond on

BRree-

.|N'|l

Waphon La Maul teok up bis clelm

11, el wilh (he vherge 15 sluup

muel returning, the recording  fees,
and the publication notices were not
ontered In these ndividual accounts,
but were entered b the books of the
company under the headipg "Dram.
baugh langd claims,” gud wore enrried
fnto the stumpage account vader the
tem "Crudsing.”  The Innds so dead.
ed by the entrymen in 15902 were
immediately carried into the general
land account of the company. Thers:
alter the company pald the itaxes
thereon, together with its taxes, oo
other lands, fn a sum total,  No ox.
planntion s made of the fact that
the decds 80 mkpp were not records
od  No satigfactory reason Is glven
why the deeds were destroyed, No
explanation Iy wiven of the fact that
for a year and a half after the des
struction of the deeds noither Rooth
por the Lumber Company had any
conyesance [rom the lLa Rauts

The theory that R. A, Booth ad-
yanced the costs and expesses and
purchase price for the entries in or-
der 10 assist his relatives who werg
in poor clreumstances, and that he
thereafter advanced money (o them
for the same reason and took the
deeds as security Mly comports with
cortaln significant facts that appear
in the record. Ope of these s the
coglemporaneous payment o Jordan
and the four members of the Lo Raut
family of the identieal s of §l1oo
rach at the time when thelr deeds
were laken, Awmnother is, that pelth-
er Ethel La Raut nor Lucy La Raut
expinined why ghe received the $100,
Lucy testified that she did not need
it, or use i, and that when she re-
ceived it she loaned it to her father,
who pald her interest on it. Another
is that not another payment agpears
by the books of the company to have
been made to any of the La Rauta
until the time when the company pe-
celved new deeds from each. When
the second deeds were obtained from
Ethel and Luey In 1507, they were
each pald 325, When the deeds
werg obtained from Stephen La Haut
and his wife In (910, they were each
pald $50. None of these payments
wus charged against the La Hauts
personally, nor were the old accounts
under their pames, which had Lean
balanced and closed, reopened: but
these payments were each charged
in the stumpgge account of the lum-
ber campany. In short, there s
nothing In the books of the cowpany
to show that any of the La Rauts
owed the Lumber Company or R. A,
Booth st any time alter their o8-
counts were closed, or that the com-

The account under 1hn1mlmlrtm| Lhat the nnswer wis rend

to him; buat he testiffed that with
ot paying sttontion ta he dealls, oy
discusseing the vartons polnts embodd
fedd Im A, he hadd stgoed G sapponing
It Wils & ere mRtter of form Hut
he conld not explaln why the answer
was prepared In the way In wlilel it

WK, hor was anv witpess called o
exiinin it

These facts  nnd  clreninstanees
while perhaps they do nol mmount to

A& demonsttation of the trath of the
allegations of the ML result In w
vory declded proponderance of 'hl'l
evidence (n favor of that concluston |

and they wre sufficlont o our Judg- |
ment o overcomes all the preosamp |
tlons that attend the imsunnee of the |

padands, apd pre sulBlcient o mect |
the requirements of the rule that In|
B sult to sot ashde o patent the tout)
momy on
elear,
and must I
pondernnee of the evidence
lonves the fssue fn donii e i)
dnge In the vourt
gion evidence whilch had been

wnnid ot In apean |

whiteh it I8 dooe moust i

uneguivocal mand vonvinelng !
more [han a bhare e |

whijeh

Ihin v e minade

taken !
Defore an exsmine
court, amd they
with prasumptious in
ings whioh are made upon vonflict.|
ing testimony. where the tiial
has e opportunit:
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demaanor: of tho wiipespen A% In[
the lasd patented to Jordan, the de |

arpe ds alflrmod As to the otlies
lands 0 controverssy, it Is reversed
and e cause remanded, with in

stroctions to enter n decree for the |
FUnited Btates in accordance with the |
yer of the bill

DPlack Kk Btowoe |

1

I ot vewd, I alows gt
T e onn b vt g -
ol ovps b o mosd p "
v wle ol g .
PP SR T

Bt your oy worl,

Black Silk
Stove Polish

8 pat only Mot pemmes oal but 1
r-nn-; et Sy N S wmiihmar

:n‘::-r-’dl ewp vir EN0 i vt
Pl o

winl, salby

waln Doawe tives e by
v Jut b YT aend oy
Prou'y foriped I

Dlack Silk Stove Polish
Workas, Sterling, llinois.
Use Mlack S Ale Deylog
e B aminl on gratos, reye
Lorn, ol onw plpmm, and o fm
mobibe Lugv e, Vinwvsais L)
rusting, Trv i '

L L
l‘l!“".(‘- y u] lrave &
el L e e 1 bhpw
a..nll’“l.‘-mt.u‘--h:uﬂ.

HEN in

Portland
stop at the in-
comparable Hotel
Benson, Modern,
fireproof, central
Rates Moderate. Send for
Lree booklet,

Hotel Benson

Portland, Or. Carl Stanley, Mgr.

== x= =

S _

pany held any of the conveyances as
security, or that K, A, Booth guar-
soteed the reparment 1o the Lumber

Company of the moneys which it lmli

s0 advanced., Another Imporiant

fact Is that at the time when the sec. |

ond deeds were oblained from
Stephen La KRaut and his wife, ac-
cording W the decided welght of the
testimony, thelr clalme were worth
each, at the lowest estimate, 4000,
and probably $5006, A most signi-
ficant fact also, |8 the change which
was made In the answer of the de-
fendants when the government began
to take ity testimony before the ex-
aminer. The original answer had
then been on (lie three months. The
origina] answer denled:

“That the entire or aAny oXpense
sttending the making of sald entries
or purchase, Ipcluding the paymeont
of sald purchase money or the said
feen of register or reecelver, or all
other expenses or disbursements, or
any expenses or dishursements, were
pald or born by the sald defendaut
corporation.”

It Is not elalmd, por can It bwe,
that the answer wan prepared by
counsel or sworn to In ignorance of
the facts, The complaint had drawn
the attention of the defendants
sharply 1o the charges which were
made as to the alleged frand In ac-
yuiring the lands in controversy. The
gnswer was complete in every detall,
and one of the allegations wan that
the charges mude in the bill had been
the subject of Investigation by offl-
clals of the Interior Department, who
bad fully investigated them for the
purpose of asceriaining the truth or
falsity of wald churgen, Another al-
legation was that the Lumber Com-
pany had purchased the lands relying
upon the patents, and had pald Jor-

dau 500, and each of the other
patentess 8600, therefor. The an-
awer was aworn to by A, O Dixon,

the munsger of the Lumber Uow-
pany. Mo tostifiod that K. A. Booth
had told blm the tacis in regard o
these clalwors, sod uad luformed him
thet be hiod cavsed the company's
maney Lo e adviposd 1o pay the s

ponver wid puiiliase prive lluruuf.l

whd thet b i guarauiesd Lhe e
Py et wd the Waney WO the Boap
PRk bidbkan fewiilled thet e  wie
Fully wdvisnd ol 1he facie, sid ths!
e hiod sinivd (e faots 10 e sl
BUby why pirpkivd e Bnewej Hw
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Reach Down in that
Old Bottom Drawer

and get out a fresh pipeful :
of DIXIE QUEEN. Man, that’s
tobacco satisfaction for
vou! Just like old times,
ain’t it—when you used
to work outside, before
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And the old DIXIE
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mighty good habit, too.

A sweet, juicy chew or
rich, fragrant smoke of ripe
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Plug Cut Tobacco

* DIXIE QUEEN is an honest, healthful, pure tobacco for men
who like their chewing or smoking to have a solid satisfaction 10 i,
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You get tobacco lumﬁry lots of times,
and no insipid *“hash” will come anye.
where near suiting you,

You must have your DIXIE QOUEEN. It's

as satisfying as a squarc meal the standby of
the he<boys with vigor and vim in theo.

Those rich, juicy strands of pure DIXIE
QUEEN have u flavor and st lstilling quality
you can get no other way,

A R'l'l"'.'! friad wili prove that IIXIE QUEEN
'(!l.lll kL‘UI) l'lqlll (11 h.lll'ﬂ)“u{ Yo, llll\ wlier dav.
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Sold everywhere in ¢onve nient 5S¢ (ol puck-
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THE AMERICAN TORAGLG COMPANY




