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SWAMP LAND DECISIO
' ® e

[Mes. Sarah ¥, Marshall Wins
Her Case With the French-
Glenn Live Stock Conpany.

The Land Oftice of this plece 18

in receipt of the decigion in the
contest ewse of the French-Glenn
lLive Stack (‘o ve. Mra. Saroh E

Marshall. It aflirins the decision
of the local othee ns print d in theee

al

in

colu nas rome months ago, and
though quite lengthy we give it
full
the loea! lund ofticers and says

The land

seribed

The decision 18 addresscd to

involved herein is de-
the '\‘f of the NE} of
and the BE] of the Sk
and Lot 20fSee 27, T 208, R 21E

The laud lies no=th of the

HAe

Sec. 4.

IiC RN
der line of the south shore of Lake
In T. 88,1 31 K

Wis

Maiheur L
that line established by the
ollicial survey of John W. Meldrum
commeneed April 11, and comnpleted
April 106, 1857

On Aopril 11,

ia-r-..' § CXeente l n F

!'.ln r ..f

stition four the

1802.a n
irvery  of the slands between the
water line of Lake Mallieunrand the
weander line thereof,

that

i »:.'1"1!-!“'![

r||lr[_'.]1-"_ they gettled on the

wiid lands in good faith [he pe-
tion was fled in this otliee on
May 2. 18592, and wasdenied by the
oflice letter K" of Mey 13, 1802
On an appeal by the petitioners
dated May 26, and fi'ed in this
office on June 8, 1892 the Depart-
ment held, on Mareh .:,_|‘\‘.I:, in
the Lake Matheur, 16 1. D. 256,
following the decisions of the so-|
proeme court in Hardiny, Jordan,
and Mitehell va. Smale, 110 U, 8,

L andd 406G, that the riparian pro

Lo

the

prietors take center o

l,'tl--.a' whilehh )s On-nLavigi

1tappearcd that the north shiore
the lak

rauge

n township twenty-#ix,
j.lt'l not bheer
that time

thirty-one,
ndered and that, at
the government etill retained the
title to ='.|!|_" all of the land bor

dering on the lake The Ik part

LA )

ment therefore gave the following
lir ctions

% ®* You will, therefore, orde
gsurveys of those lands where no

mieander line has besn run, and in
townships the
owtg the lands adioining th
the frontagze 1s of

suflicient extent, and the receding

wliere governmen
lake

in cnges when

water has uncovered a space sul
ficiently large to warrant the ex-
teneion of the lines A sound dis-
sretion should be exereised in such
casea, uoder the sbove ruling,

On the request of the Survevor

General of Oregon for [further 11
structions the Department, in Lak
Malbeur, 18 1, D 139,

the nolding that owners of lauds

reiterated

upan Luke Malheur, Ilr',\':;llg l'i]:.‘ll'-
But,
abandoning the plan of the survey
ordered on Mareh 3, 1803, 16 L. D,
250G, supra, the Department direct-
ed that all the dry land between
the meander line and the shore line
of the lake be surveyed by comple-
[ting the survey of the townships
I, involyed, thus leaving the determ-
{ination of the lateral boundatives
‘of the land of the private owners,
under Hardin vs. Jordan, supra,
for subsequent determination.

[ The land was eurveyed under
| thesao in 1895, the
tracts in controversy beinga part
of the land so suryeycid, aad on
August 16, 1897, the plat of sur-
vey of the township within which
the tractg in controversy lie was
filed in your oflice.
'day Sarah k. Marghall made home-
stead entry No, 786, for the said
tracte, contuining 15096 acres,

an rights, take to the lake,

inetructions

fand gave notice of her intention te'
velope. Manager, 316 Caxtou Bullding, Chicago. '

a7

subuiit final proof on October 27,
1397, On the last named date she
appeared with her witnesses and
submitted  final  proof, and the

{ tanec of such proof,

On the same

French-Glenn Live Stock comspany. eision,

the protestant Lierein, alvo appenr-

ed and protested against the aoee -

The
of the protest are here suwmarized,
Prior 1o th

L’_r"n'llllih

puryey of 15805, and
prior to the .
Marshall,
upon the meander lire established
by the gurvey the
owner, for vulue and in good faith,

eettleacnt of Sarah I
the protestant, relying
f 1877, becnme
of all the lands in sections 52 53,

and S1and of lota 1 and 2 in see-

tion Gy, bordering on the said
weander line, Theroatter the water
of the hake receded and left the
land dry in eonbtrove rey  together

with other lands, whereby the said
landg, Leeame a part of the lands
poulh of the vander line, 8o pur-
chased by the

It is ghown by the plat of the
of I"’.J, that the ith

boundry of the land in controversy

rolestant

survey Fu

is halt o wmitle north of the meander

line established Ly the of

RUrvey

v 14 - C
in iy rus half of sect

hitrty four. I appears frown the

rds of this office that the land=

{ the proteatant south of the =aid

fin were returnad

l.']'i

survevpr, (t'.."i | LSS ‘l. (LN

meandey

by the gov

EW.L[HI g

ernmen
'.!a?‘ r
f Oregon as 2uch nuder the acl

March 12, 1860(12 Stat., ')

The |

protest of the Fieachi=Glenn L

al otheers

I}r.a:l-\.‘l:,._ Ilj'f"'-l:"i tor this otlice
“11" of July
thes

letter
transmitied recor
the Departinent for instructions

In the tter the
pointed out that the Department

said le fuct waus

By letier “11" of September 21,
1599, this ollice, digcussing the saild
decision, and agruming that under
the circumstanoces of Lhe case the
Department had jurisdietion to in-
quire into th corrcelness of the
survey of 1877, that it
was esrcnlial cnder the deeision Lo
deternine first, whethier or not the

eoneluded

#aid gurvey eorreetly or approxim-
ately represented the
[.ake Malheur at the
purvey, and

line of
time of
whether the
of the lake

You were

waler
the
h-"’lul‘
recesszion of the waterg
weze gradual or sudden
therefore directed as follos s

As there bas been no hearing
this office i1 unalble to deterinine
from the record now before it, the

questions of facts deemed material
by the Department, and as Mrs
Margha!ll s beretofore failed to
make & suflicient showing 1o war-
iant an order of hearing, it 1s now
without authority to direet a hear
inz for the nscertaintaent of such
liss o prima [acie
valid eutrv of record, an ofiportuni
tv wmust be aceorded licr to be heard
i its defense before uny action ad
viersely nifecting the same may be
taken, aud as no such opportunity

fuets, but wi abe

 Lay been given, yvou are d o rected to

in its decision of December 3, 1594, |

10 1., 1), 439, supra, distinctly ree-
ognized the right of riparian pro

prietorshipin the state of Orcgon

and its assignecs, but at the same

time directed the extension of the

by complet

snrvey over the land H

inv the survey of the townships

luvolved; and 1t suggestcd
that,

wounld geem to be proper to cancel

wis

ander the said decision, it

il entrics made for lands claimed
by private ownes by virtue ot ri
pariin proprietorship.

1500, tne Depart
= LB

Un May 31,
ment held in this e,
144,

If the waters of the lake
this land as indicated by the
conveyanee the
shown by that survey Lo border
upon the od with it all 1i-
parian rightsof the United States
and congequently all land add «l to
such lots by reliction,

that

r'u\‘f"l'l‘-i
first
lote

SUrvey, o of

-
IARE COTIl

It was eontendad in behalf of the

thav the meander line
cstablished by the survey of 1507,
did not

the water line

defendant

approximately represent
of the lnke as it then
consider-

the
was

xisted, f!.h'l was

ran a

able distance outside of snid
line, but this

supported by any aflidavits of per-

contortion not

sons who had knowledze of the

condition of the counntry in 187;
The Department held that the rep-
resentutions made by the defend
ant's attorney did not justify an
order for a hearing and that, in
view of the defendant’s failure by
a proper showing o present the
hy pothesis that the survey of 1577
was incorrect, il was not neceasary
to discoes the proposition whether
the government is estopped from
questioning the correctness of the
gaid survey. The holding 18 here
llllo-!t'-t

I do not deemt these statemeonts
as presented saflicient to justify an
order for & hesring to” determine
the correetness of a survey mad
niore than twenty years ago.

er any proposition as hypothesis
that the survey of 1377 was incor-
rect either through
fraud.

The record was accordingly re-

turned to this offiee with the diree-|

tion that action be taken in acecord-
ance with the facts and the views

: “’ll”l'{ nat

It is'
not necessary to disensg or consid-

mistake or,

notifly ber chat she will be allowed
fixty days within which file a
duly corroborated aflidarvit setting
furth the facts that the Depart
ut  has indicated are necessary

s

(for her 1o allege and prove in order

to gustain lier ntry.

In c:wxe such aflidavit filed
within the time preser you
will order o hearing i your

idgewent, the allegations therein

contained meet the requirements
herein mada. 11 a hearing iz order-
ed, notiee thercol mus=t be dals
served on the French-tilenn Live
Stock Company,

On Noyember 24, 15899, Sarah I8
Maechall filed hep alidavit alleging.
in part, that =he has known and
restded upon the lund in eontro-

versy for nine vears, that it has

not the appearance of ever having

been the bed of a Jake, and that
ghe isinformed that the survey of
1877, did not represent the water
line of Lake Malbeur at that time

and that if 1t had represcnted the
water line the land in controversy
been

(o

have ineludad in

the meander line. November

28 and 29, 1899, respectively, she
filed corroborating allidavits of D).
H. Suyth and Jawes B, Jentre,
Both Saylh and Jeutre alleged
that they known the

since prior to 1577, that the survey

FI].".'l'.'

have land
in I1N77 did not represent the
water line of Lake Mallieur. that if
it had represenited the water line
the land in controversy would not
have been ineluded in the meander

line, and that the land had not
since’ they have kuown it, been
covered by the waters of lLake
Malheur.

On Deceraber G, 1599, you issued
a notice getting the hearing for
January 19, 1900, On December

7, 1890, and Jan. 2, 1900, the
French=(ilenn Live Stock Company
filed protests against such bhearing,
alleging, in part, that it bought its
land shown by the plats of thesur-
vey of 1877 to border on Lake Mal
heur ingoeod faith and in the be.
lief that the land actually extended

to the water line, and that it would |\ qrrow ridge or isthmus varying

not have bought the land if it had
not been repriseated by the plats
as extending to the lake. On Jan-
uary 9, 1900, the parties stipulated
for a continuance to Aprii 2, 1900,
On March 10, 190), the protestant
filedd an appeal froin your action

;ally a pateh of bunch  grass.

[

defendant, but the record of the
teatimony taken in the case of the
French-Glenn Live Stoack Company
va Alva Springer, tried in the Cir-
enit Court for Harmey County in

May 1897, was intridueed in

eVi-
dence by the stipulation of the
parties.  That was an action for

tresspags involving lands adjoir-
ing the jueander line on the north
in gections thirty-foir wnd thirty-
five, the in section th'.rl-_\--
four Iving between the lands of the
proleatant

lands
on the south and the
the defendsut
The said lanls are of

lands entered

)a“.'
herein., the
sarne charaeter as the land
the 14t

that case was whether the meander

In eon-
troversy, and nmain  issue
line appoximately represented the
water line at the time of the survey
of 1877. b

lL.uke Mallicur as it
1857
running nearlv enst and west, |v-
ing S600 feet abuve the sea level

It was about twentv-two miles long

existed 1w

, was a shallow body of water

andl averaged about {ive wuiles wide.

West of it and entirely separasted

narrow isthmus

from il i._\' a I.I\'

fake larney., The watersof {.ake
twelve

f Lake Har-

Malheur were from eix b
ieet higher than those
In 1881,
ceannel through the isthuius, wl

kepl

ney. the water cul a
ich
on widening until, at the thme

herein, it

of the hearing wii &
channel of consideralilesize thronglh
¥ .
l.ake Mal-

Lake

Mulbeur received

wihich the water fro

heur emptied intlo [Tarney.

Lake its maia
suppiv of water from the Silvica
the PBlis-
A consig-

crable quantity of water cluptied

River on the north, and

ren Riveron the South,

| into the luke from the Dlitzen River

up to 1391, Lut afier that year the
low was greatly decreased by rea-
0

the fact that a considerable
ofl
n ditches and consamed in the ir-
math of the lake.

water in

=0n li:-
portion of the water was drawn
rigation of lands
That
was higher iu IS77 than it was in

thie Lake Mallheur
1900, furthermore clearly appears
the Withesses
who had for niany vears observed

from testimony  of
the relative stages of the water in
the two lakes from the
geparating thew. [t appears from
measurcments aad

isthius

run in
behalf of the protestant in 1900,
that the water was from four to five
feet Jower then than the
line of suryev of 1877,
The
shallow in

levols

e miter

the lake were so

and

gradually werged feoin openwster

banks of

1857, the lske so
into & tule swamp, that it vase in
many places inmpossible to deterim-
and the
Township twen

ine where the lake ended
swamp began, ty-
six, range thirty-oue, north of the
st meandered, 2s has
the follow-
ing notation i# found on the plat
townshih

been surveyed in 1879:

lake,

was 1
been nbove stated, and
of the same, the haying

The sarfuee of thie tOwnship ia
but u trille above the level of Mal-
heur Lake. Salt or Alkali grass i«
found in abundance, with occasion-
Mal-
hear Hes at an elevation of 360«
feet above sea level. Malhieur and
Harnev lLakes are separated by a
five toten chaing,

width from

"The ridge or divide is covered in

setting the ease for o hearing, and’

on March 13, 1900, yon rejected
the appeal.

The hearing was coneluded on
Ogtober 27, 1200, and on December
15, 1900, you rendered decisiun
recommending the dismissal of the
protest.
on January 21, 1901, within due
timo after notiec of your deeision,

Only cleven witnesses testified

at the heariug, five in behalf of the

places with a thick growth of greas -
woorl.  The shore of Mathear Lake
i3 not well defined in this town-
ghip. except in gections 29 and &,

On the plat of township twenty-
five, range thirty two, north ol the
lake, which was aleo surveyed in

1879, the following notation ie

| found. in harmony with the deserip-
tion of the land given i the field

The protestant appealed
'ehip is level mad Jow.

expressed in the departments) de- ' protestant snd six in behalf of the '

notes:

With the exceptian of & project-
ing point of table land in the north-
weat corner the surfuee of thistewn-
Neanly the
entire townekip ie ovepflowed in the
gpring. The exstern pert is 2 tale
swalp, water etandiog theresn e
entire vear.

Continved on Third page.
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