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LAMB-DAVENPORT DECISION,

—

Mr. Justice Miller delivered the

©opinion of the Court.

e bill in this case was filed in the
Oirouit Court for the District of
Oregon by the present appellants, who
olaim an interest in the property as
heirs of ol Lownsdale against
other heirs of Lownadale, for a partition

' of l.gf two, five, six, and seves, of

t.hiirwen, of the city of Poriland,

' Davenport, who was
MI:? the lmal: :tt’xd}yclnimcd to
owp themw, was made a defendant on
that account, In the progress of the
suit, Davenport filed a croes-bill, in
w‘:jgh, while sdmitting the legal title

to the lots to be in the plaiptiffs and

~ the other heirs of Lownsdale before the

‘ppm be asserted that be was the
rightful and equitable owner of them,

]

sad prayed for & decree against the

| an amicable arrangemement between

Lownsdale, Coffin and Chapwman, by
which the rights of each were
recognized and  adjusted smong
themselves. The first of these agree-
ments, reduced to writing aod found in
the record, was made before the
passage of the donation law. The last
seems to have been made in oconse-
quence of that enactment, and was
evidently designed to give effect to
their previous compromisc agreements,
to enable each to acquire under that
act the title to the property, according
to those agreements, and to protect
each other and their vendees when thé
title should have beea so aoquired,
We are satisfied that by the true
intent and mesning of these agreements
the equitable right to all the lots 1n
conroversy had been transferred by
Lownsdale to Coffin before the passage
of the donation act, and that,
| a8 between Lownsdale, Coffin and
Chapman, the e,;"hitnble interest, such
as we have deseribed it, of the lots in

of Lownsdale for a conveyance of | controversy, was in Coffin or his

P title.

The Court decreed as prayed by
Davenport, and plaintifis in the
original bill bring this appeal.

' The tract of land which includes the
Jots in ocontroversy, was ciaimed by
Lownsdale ander the act of Congress
called the Oregon Donation Act,
md&iptember 27, 1860, .8 U. 8.

tes, 406; and a patent certificate
jssued to him in his lifetime. But

p-inn' the pgtent was issued, both he
-ﬁe died, and under the

'Pncnl sct of Congress, applicable to
sach cases, the title vested in the
Lownsdale heirs when the patent was
delivered. There is, therefors, mno
‘q‘uﬁon that at the commencement of
the puit the legal title to the lots was
in ' the appellees, the bheirs of
Lownsdsle.

The equity which Daveoport sets up
in his oross.bill, arises from transactions
antecedent to the issne of the patent
cerjificate of Lownsdale, and indeed
antesedent to the enactment of the
dosation law by Congress, under which
Lowasdale’s title originated.

It is not neccasary to recite in this
opipion all of those trapsactions It is
sufficient here 1o say that several years
before that act was passed, and before
say act of Congress existed by which
title to the land could be soquired,
pettlement on and cultivation of a large
trppt of land which includes the lots in
poptroversy, bad been madv, and »
town laid off into lota, and lots sold, and
that these are a part of the present city

of Portland. Of course, no legal nitle
vested in any ome by these
proceedings, for that remained in the
Usjtod Btates—all of which was well
known snd undisputed. But it was
equally well known that these
possessory rights and improvements
placed on the soil, were by the policy
of the Government generally protected,
80 far, at least, a8 to give priority of
the right to purchase whenever the
land was offered for sale, and wher®
o gpecial reason existed to the
contrary. And though these rights or
olaims rested on no statute, or any
positive promise, the general recogni-
tion of them in the end by the
Government, apd its disposition to
* proteot mentorious and sctual setlers,
who were the pioneers of emigration in
the new territorior, gave a decided and
well-understood value to these claims.
They were’ thg subjeot of bargain end
sale, and, 8s among the parties to such
cocnirasts they were valid. The right
of thp United Btateg to dispose of ber
own property is undisputed, and to
make rules by which the lands of the
Government may be sold or given
away is acknowledged ; by subjeot to
these well-known principles, parties in
poseessjon of the soj] might make valid
contracts, even concerning the title,
predicated upon the hypothesis that
they might thereafter lawfally acquire
the title, except in ocases whore
| bad imposed restrigtions on
such contracts. ( Hparrow vs Strong,
8 Wall, 87 ; Myerg.vs Croft, 18 Wall,
$09; Davenport vs Lamb, 18 Wall,
418; Thredgill ve Pintard, 12 How.,
24.)

Acting on these principles, the
tract of land in question, valuable as a
town site, seems to have become the
subjeot of eoutroverics, and of contracts
sod agreements, whivh oculminated in

vendees.

The record shows that this Interest
or olalm, whatever 1t was, at the
commencement of this suit was vested
in Davenport, while the legal title was
in the heirs of I:ow'z;g}}nla. '

Aocording to well settled principles
of equity often asserted by this Court
{ Davenport is entitled to the conveyanoce
of this title from those heirs, unless
some exceptional reason is found to the

conirary.

Counsel for appellants urge two
propgsiiions as inconsistent with this
claim of right on behalf of Davenport.

1. Itis said that the proviso to
the fourth section of the donation act
renders void the agreements beiween
Liwnsdale, (Coffin and Chapman. |
The proviso referred to declares that
all future contracts by any person or
persons entitled to the benefit of this
act for the sale of the land to which
he may be entitled under the act
before he or they have received a
patent therefor, shall be void. The
sot was on its face intended to cover
settlements already made, snd the
careful limitation of the proviso to
Juturs contracts of pale, that is, sales
made after the passage of the act
raises a strong implication of the va-
lidity of sueh contracts made before
the passage of the statate. It was
well fngwn that msay actual settlers
held under sueh contracts, and while
Congress intended to protect the donee
from future improvident sales, it left
oo ntracts already made undisturbed.

But couusel, resting solely on the
latest written agreement between
Lowpedale, Coffin and Chapman, in-
sists that it was void because made
after the donation act was passed.

That agreement was only designed
to give eflect to the previous contraots
tod the same subject,and is in accord
with the spirit of the proviso. And if
this latter agreement is rejected as
sltogether void, it is atill apparent that
by the cont made prior ta thp
donation sot, the equitable right of
Coffia to these lots is sufficiently ca-
tablished.

The same eorror is found in the

argumeat that two of the lots inm
coatroversy were sold by Coffin afier
the passage of that act, and the sale is

therefore, void. The answer is that
Ooffin is not the donee who takes title
under the aot of (Jongress, but Lowns-
dale, and Lownsdale had made a yalid
agreement by which hus interest in
| them was transferred to Ooffin, before

statute was pagsed.

2. The donation set provides that
where the settler has a wife, the
qoantity of land ted is double
that to s single man, and that gne
balf of it shall be set apart to the wile
by the Burveyor-@éheral, and the title
to it vests in her, and if either of them
shall have died befoge the nt
issues, the survivor and ochildrén, or
heirs of the deceased, shall be entitled
to the share or interest of the deceased.

Lownsdale’s wife died first,and both
before the patent issued. But prior
to the death ot either, Mrs. Lowns,
dalg’s half had been set apart to her,
and did not include the lots now in
controversy. It is said that the title
vested in the heirs of Iaowmq-ljo unde,
the peouliar provision of thig statute,
is ong of purchase and not of inheri.
tange, and that it comesto them direote

ly from the Goverouen. divested of
any claim of third parties under Lowns-
dale.
" This proposition was much diseuss
ed in the case of Davenport vs Lamb,
18 Wallgoe, 418, already cited, but
the court did not then find it necessary,
to decide it, as the only parties who
were entitled to raise the question had
not appealed from the decree ot the
Cireuit Court.

Nor do we propose to decide now

children and heirs of Daniel Lownsdale
would be liable for his debts, or to
what extent that title might be affect-
ed by the ocontracts of Lownsdale,
concerning the land itself, made afier
the passage of she donation aet, or
after his assertion of claim under it.
Nor do we decide whether the intercst
in the wite’s share of the lsnd which
came to him by survivorship, would be
affected by any contract of his or hers,
made before her death at any time.

But we hold that as to the portion
of the land which was alloted to him
by the Surveyoy~Genersl, and the
title of which vests in his heirs by the
sot of 1836, 5 U. 8. Statntes, 31,
without which the patent would be
void, his contract of sale made belare
the donation act was passed, and while
he was the owner of tha
interest before desoribed, was a valid
coatract, intentionally protected by the
dooation act itself, and binding on the
title which comes to bis heirs by rea-
son of his death.

These oconsiderstions djspose of the
oase before us, and the decree of the
Cireuit Uourt is aceordingly affirmed.

LEGAL ADVERTISEMENT.

- SHERIFF'S SALE.

BY VIRTUE OF THE WARRANT

appended to the delinquent tax roll of
the Couniy of Polk and BState of Oregon
for the year 1872 to me directed aud
commanding me that of the effects of the
delinquent tax payer thereon named 1o
collegt the taxes duc smid Couoty and State |
for said yearsof 1871 and 1872 and make due
return thereof.
I have this day levied uvpen asnd will oo
MONDAY THE

STH DAY OF DECEMAER 073,

beteewn the hours of 10 o'lock 4. x, and
4 ocloek ». w,, on sald day, in front
of the Court Howse door in Dallas, =said
County sad BState to the bighest and best
bidder for cash in band sell at public auction
the following parts and parcels of real estate
to satis(y the taxes therom as hereafler appear,
snd for cost of and upon this execution
to wit. The following to salisfy the taxes
therson for eighteen hundred and
soventy two the same being returned as the
property of Ben Bimpson.

All of the donation land elaim of Thos H
Hunsakor and Jane Hunsaker his wifo being
elaim Number (71) seventy one Notification five
thousand and sixty one and being situated
in Townehipg South, Range 6 and 7 West
Willamette Merridian  Polk County Oregon
and containing sfx hundred and forty acres of
land.

Also all of the North East quarter of section
twenty five Township six South, Range seven
West and fifty one acres of the Wost end of
the North West quarter of- SBection thirty in
Township six south, Ranged West of Willamette
merridian Polk Connty Oregon.

Also all of the following mrllnd promisos
to wit beginning at a poston the Western
boundary of Jacob Doran land claim
running thence west (80) eighty Chains
thence North (40) forty chains thence East
[B0) eighty chains thence South (40) forty
chains to the place of Beginain containing
three hundred nand t wonty scres fylng in “sec-
tlon tweoty six Township six S8outh, Ran
soven Westof the Willamotte Merridian Polk
Cou‘:uty.Uregon. Amount of tax $66 56 with
m -

Aund the following described lands the same |

w Barney. Beginning at a post (7.70)
seven and seventyjone hundredths ohains East
and (15.60) fifteen and fity one hundredth
obains Bouth of the North Eaet quarter of
section sixteer in Townshlp seven South
Range five west of the Willamette Merridian
Thence North [9.60) nina and sixty one
hundredths chains Thopee West ?H?M]
oigty sevou and fifty one hundredths chains
#nu. Bouth [49.15] forty nine and fifteen
aoe hondredths chains Thenoe M&PT] forty
seyen chains Thence South [39.85) nine
and eighty five one hundred chaing Thonce
East (80] oighty ohains Thenoe North [80]
eighty obains Thenoo West [88.63] thirty eighty
and sixty thres one hundredths chains to

the & of beginning eontaini 913 904
nine ed and twelve and :l:. t(ou onz
aores of land  Also the following

Premises to wit: The West half the Dona.

%rd l-?uﬂ ot John H. Nhlll:n ::
o same having been purchased

Barney ffom E, A. (gnhm P:nd .

oy 1t ifo as appear
upon reeord of said Polk Coadty the same
tobe more partioularly described {n gertifioate

of sale /lmountof tax $95 26 with costs.

All the above land to be sold subject to
redemption as the law direots,

Dated at Dallas this 6th day of Noyember A

D 1873,
’ > 8. T, Buron,

Nov8 4w ?:.ﬂ‘d . 01:“‘, e

ESRAY NOTIOR.

AKEN UP BY THE UNDERSIGNED
mu;?g throd miles wost of qu,cpondnea:

y Maro, small star 'ip forehead
with several sadile marks, left hind foot
white, some white on bt forefoot, hip
orooked down, sup to he about eight years
old, is very breachy. The ownér is' requested
to oall immdiately, prove preperty, pay all
charges, and take thy proporz.

September 20, 18783, ’

Appraised by J. A! rmy Jﬂm of the
"“ .t ‘200 Tmﬁ -
!_0"'015.1“. . M a n TSy k& u78

whether the title in the hand of the!

bo.il;f retarned by mssessor as the property of | 987
Harlo

" BALEM ADVERTISEMENTS.
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SOMETHING NEW

MORACROSS THERIVEL.

Read and be Wise !

The UNDERSIUNED are now and always
ready to wait on their' Custogers, and sell at
ho -

LOWEST CASH PRICE

Thelr hurge and Well selected stockof

GENEBRAL MER CHANDISE
ComvprisinG
DRY GUODS & CLOTHING,

BJOTS & SOLS

HATS & CAPS

GROCERIES & Crockery

raw—

-

A ND OTHER ARTICLES "TOO NU-
¥ norous  to Mentlon. We neither ad

.I vertise nor Uive Bait, but intend to! do the
| Bquare thing with et

All &K evervbody
Produce taken for Goods.

COME ANDSEE VOR:YOURSELF,

RERMAN CRIRSC A

Salem, Oregon.;,

o 73, 22 1y.

THE SUN.

———— e g — —
—— e e e — e e — - -

WEEKLY, SEMI-WEEKLY, AND DAILY.

—_—— - —— - - e A r—————,

THE WEEKLY S8UN is too widely known
to require any extended commendation; but
the reasons which have already given it fifty
thousand subseribers, and which I, we hope,

ive it many thousand morg, are 'brhﬂy as
ullows;

It is a first-rate newspaper,
will be found in it, condensed when un.
important, at full length when of moment, and
always presented in g cleag, lotelligible and
interesting mannes,

Itis a first-rato family newspaper, full of en-
tertaining sud Instructive reading of every
knd, but ¢outaining nothing tbat ean offend
the most delieate and sorupulous taste.

Tt in a first-rate storv paper. The best tales
and romsnces of current literature ape carefully

solooted and legibly printed in its pages,

It faa first-rate agrioultural rapers The most
frosh and instructive articles on agricultural
topigs regularly appe ar in this department.

It 1s an independe nt polijical paper, belong-
Ing tono party and wearing no oollar. It
IABM lo, snd for the election of the
best men\ for office. I$ especially devotes

ita energios to the exposare of the yrest eor-
ruptions that now disgrace and weakem our
oountry, and threaten t4undermine republican
institutions altogether. It bas no fear of
knaves, and wssks npo favory from their
supportera.

it ris the fashions for the ladies and
the markets for the men, especially the eattle-
markets, to which it pays partioular attention.
Finally, it isthe cheapest paper published.

One dollar a yoar will secureit for uny sube
geriber. It is mot necessary to get up a olub
in order to0 have THE WEEKLY SUN at this
rate. Any one who sends a single dollar will

he paper for a year. 1
" o have no traveling agents.

fHE WEEKLY SUN.—Eight pagos,
fty-six columns. Only $1.00 a year. No
iscounts from this rate.

THE SEMI-WEEKLY SUN.—Bame
size asthe dally sun. $2.00 a year. A dis-
oount of B0 per cent to olubs of 10 or over,

R T
over no.o&f All the news for
b ey
Address, “THH SUN,” Now York City

All ne we of the

—e

SALEM ADVERTISEMENTS.
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GOOID NEWS,

——

TO THE PEO¥LE OF

BREYMAN BROS.

SALEM..... ............ OBEGON,

of Goods comprising

LADIES FANCY. GOODS

‘LADIE'S, MISSES, CHJLD
MENS HATS.

3
ALBO

DESCRIPTIONS and PRIGES to BUIT
THE TIMES,slson LARGE and well
ASSORTED STOCK OF
CARPETS,

MATTINGS

OILCLOTH,

WINDOW  BLINDS sad

ALSQ

indusomeunts to purchasers,
CALL and SEE for yourselves.’

Breyman Bros.
Mar 8 73 3m

CAP{TALSALO@N

, BALEM

JO. BERNARD,

Has just recoived a large invaice] of

WINE. LIQUOR AND CIGRS

His brands embrace the chuicest variotios.

Be sure and

GIVE HIM A CALL

CONMMERCIAIL HOTEL

s

OPERA HOUSE BLOCK,

SALEM.........ccooiere OREGON,

MRS. A.J. RIELY - - - PROP

THIS HOU SE WILL BE KEPT IN
Firat class order, and with attentive amd

lging servayis

NO CHINESE COOKS EMPLOYED

I am prepared farnish ccommo”
dations to the traveling publie, and will us

every endeavor to merit the pawonage of the
publiec FREE COACH to the House Regular
ardiggat aoyory low rtes:

CHEAPPAINTING

ST AM NOW THROUGH WIBH THE

most of my work this fall, I propose to

t HACKS, WAGONS, and BUG-

GIES st $10 50 apiess. Now is the time to

bring on your old Hacks and wagons as you
will never get them painted cheaper. :
Shop on the corner, over R, Clarks store.
H P SHRIVER.

=

- Practical
Watch maker.

Times pioces of every desoription repaired
and guaranteed for one ;ur.

Jewelry neatly repaired, work by mail
promptly attonded to. Guaranteed clocks and
watchos for sale. :

POLK COUNTY

Are nuw epeninga Fine and Selected stock | off

GENTS8 and BOYS CLQTHING OF ALL.

CURTAINE,

GRCERIES, QUEENSWARE ir [fact any-
thing pertaining to House Furnisl ing goods.
Having bought our Stock in S8an Franeisco and
New York in persou we can hold [out Superlor

PROFRIETOR

APPLY TO THR OLD

PHENIXOFH -
FORD i

because

¥irst, It has complied rully with the Orego
Etate Law
Second. Its contracts 1n Oregon are backed
ler & re-insurance contract, by own II&
the ynited assets of the Home Ins, Go. of New
York and th;f'c:ﬁh British and Meroantile ”'.
Compsaay of n $22,664,08
g the best m;mi'h Insarsace
Cqm or Association in the world.
s It can earry large risks, as its poli-

DRY @OODS OF ALL DESCIPTIONS ciee are ro-insured by the above mentjoned

LADIE‘J;GE DRESS GOODS

Comparies, so that the PHENIX alone can
em the same line that all three compsnjes

would take seperately.
KFourth, It requires but one set of proofy
in case of loss; thus gziving the security of
4

AND | three Companies without the trouble of d

with seperate Corporations.
2 Ou these solld merits, vjs:
Capacity to carry the largest nipks,
he amplest possible security,
simplest adjustment in case of 1ygs, and
e prompt and equitable payment of all jusf

tsimn.
E[‘h_c: Phenix Insurance Company splicity
your patronage.

C.A. REED, Agent,
SALEM, OREGON,
Fub 1573 1y

5. GiLae T. I
A. N. GILBERT & CO.

0. WSAPOVAGH

Dealers in BOOTS and SHOES, now
floy to the publio NEW GOODS st NEW
PRICES.

THEIR, STOCK CONSISTS OF 4
full ling of , *

LADIE®
MISSES’ and

CHILDREN’S

NENS
BOY'S and
YOUTH,S WEAR)

All’ selected with great’carc from®the Jbest
Francisco and Bastern Manufsctures and]
due refference to the Oregon Trade

E ALSO KEEP ON HAND A PULRL

supply of Learszr co the bes§
French Bromnds which we offer to trade }a
reasonable figures.

We manufacture BOOTS and SHOES
to order, of all Styles—Material and
Workmanship unsurpassed,

A gents for the Celebrated Bingzr Szwine
4A MACHINE, of which 20,000 more were aodd
in 1872, than any other machine manufact-
ured. Bold atSan Francisco prices without
freight, and on monthly instaliments to made
paymenrt oasy. Every machine warranted for
five years .

A. N. GILBERT & CO,
Commercial Street, Salem, Oreiol"
Mar .l'

e = e —————— - I r E 1 - rraae—g ey

REAL ESTATE.

""—:t==-
GEO. B JONES i J. M. PATTERBON
Roal Estate D er Notazy Publia

JONES & PATTERSON

REAL ESTATE AGENTS. -

Nezotla‘e Loamns, :
Make Collections,

AGENTS FOR

UNION FIRE INSURANCE CO.

of SanFraneisco; and
MUTUAL LIFE INSURANCE' CO»
of New York.

OPERA HOSUE BLOCK

SALEM = = = =« OREGON,
OUR RULES:

Wo bay or sell only on commiasion—eharging
L e S
erty or our

when the contract of sale or trade iz made e
We will introduce to the ownem of:
the property, and leave them freeto make the
best bargan they can, without any interference
on our part

We all ad 8, :
on m’o‘o’mlﬂom m‘ﬂh

We show all property, where within %ﬂ"
E" letters of introduction to reliable
near who will show it

lettors of irquiry promptly and fully, o

swered
& Webave many applications fromjgood, promph
pay 12 per cent for money,

men,who
and give firrt class ‘or real estate securi-

3

will do well to apply to us before placing it else
whore We charge the lenders nothing for oux
services ; the borrowers pay us hti:m

Attention is ealled to dosoription of property
or sale i n the WrEkLY STATEBMAN, \
Fob15™8 1y

LOULS BYRNE,

VILERLE (TN OR | m n

STAR BAKERY

LL KINDS OF WORK, SEWIN
Washiog a nd Ironing, &¢., dond by M
Burnet on short noticq and on reasonable

pfof Dallne will bo y sttended to

13

' FA JILY _CROCERIES,

art All orders left ..’."L. qw. mih-"";clrackér Mn.ntfhom"q

SALEM ADVERTISEMENTS.
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