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P It H etatM II ft. C. L e4 UmeaiHfl under the present owv-

dltkNHL"tit. fie, rrt-
'Cast directly tovolrine auestfcms A will a noticed from Ute auo--

of public rnl should m rut be tatfata n th oulnton al But
brought in the name of the state or rL Taylor . Lord, supra, herein-- :

after set forth, that If the duly per- -of the people, the person Institut
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inra w acts mmch are merelying in proceeding appearing as a
relator. It U also eminentl I'ttln
'bat nuch cases be inaugurated by

mlnlsterta! tn thrtr character,
which call for no exercise of Judg-
ment or discretion, and do not reuie attorney general, or with his

consent, or. at leaW that the re-
fusal of that officer to act be

late lo political or governmental
owners, the governor of U at ate.
ut an appropriate proceeding, mayknown."

The manner of commencing and be compelled to perform tlie duty
by Ute Judiciary. In the present

the recently enacted corwtttuttonal
amendment, to provide mvmiu
oilier than by election foe fUllnj
legislative vacanclea, although like

hoidina lntlma led that the amend
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prosecuting such action is referred
to and runs through the following i wc view It. there Is both

me lorm of u.e title of the juogment and discretion to be ex-

ercised by the executive In detercases Indicates the practice to bement eonlered upon the legislators
mining ahether at the presentwax such actions will be Instituted

and prosecuted by the state of Ore uue ue should exercise Ute prerog
ativt as governor to call the elecgon. State ex rel. Shaw v. Ware. U
tion. It cannot be sakt that Uteur. 380. 10 p. 8j; State tx rel
duty of tlie executive to call theuununetmer v. Grace. 20 Or. 154.
election at thu particular time ts167. M P. 183; State ex rel. Taylor

28 Or. 205. 37 P. 908. merely ministerial and unaccom-
panied with any element of Judgu K A. K2; state tx rel. Tav- -
ment or discretion. Ferns oq Ex- -

tlie rujm to preacrioe anouier
nif ana.

Tlie text of lh opinion, written
by Justice Bean, with some of the
less pertinent citations eliminated,
reads aa follow:

This ts an oritfLrud proceeding In

mandamus. Instituted la this court,
to require the governor of Oregon
to Issue a writ of election to fill
the vacancy In the aUte senate
caused by the death of Honorable
Lloyd T. Reynold, who waa elected
as senator from the first senator-
ial district, consisting of Marlon
county, at the xeneral election held
on November 4, 1930.

traurdmary L'gal Remedies, hee
lor v. Lord, supra; State eg rel. v

supra; State ex rel. v
Olcott, 94 Or. 633. 814. 137 P. 2C3.
See also 38 C J. 814. Sees. 638. 531:

In addition, we think that the
duty which the petitioner calls upon
tne governor to perform is. at least.18 R. C. L. 322. 3i--

analogous to a political quest tonAs said by former Mr. Justice
It is a doctrine thatBean. In State ex reL MeUchan.

political questions are not withinsup-- a. at pae 285:
the province of tlie judiciary, exceptindeed, the right of tlie state.
to the extent thai power to dealthrough its proper officer, to main
with such questions has been contain such a proceedUiwL would u--Bean, J . The alternative writ

further shows that the petitioner ferred by express constitutional orto be one of the necessary incidents
ol sovereignty. Without It the rial: statutory provision. It Is not always

ea.'ij to dfme tlie phrase apolitiof tite citizen cannot bo protected or
en:orceu in ca.se where he is un

George Putnam Is a eittwn oi the
etale of Oregon and a duly register-
ed and quali iked elector and tax-

payer In Marion county, Oregon;
that Senator-ele- Lloyd T ls

died on er 24. 1930, and

cal question cor to determine what
matters fall within its scope, but Inable to act for himself. In a suit bv
me present case it seems clear thatan Individual lie is required to show
the of a senator and thetfrne special injury la himself; and

when, as in this case, tlie wrongthat tlu-r- is a varanry In tlie office calling of an election for that pur- -

complained of is public In its char po-i- is ciojeiy related to a purely
political matter. 12 C. J. 878, Sec.

. of senator from the dUtrict In Uic

assembly which will con-

vene on January 12, lB.il.
Suction 3. Art. IV of the coastl- -

arter. affecting no one otiwn more
than another, it I lmusibEe for :J8t. At paie 831. Sec 38 of that
nun ii uo so. " v volume, we read:

"Elections are not wer se tr.e TibTlie facts in the present ease diftution, previous to its amendment,
provided that "The senators and fer widely from those in th cass Ject of Judicial ognizance, hut are

of GaiittrulK'ii. vs. W;;st. 74 Or. ?!1. matters lor political regulation
144 p. 1171, where the real question fcubjeet to express conititutiona;

representatives shall be chosen by
the electors of trm respective coun-

ties or d.sfricts Into which the state
may from time to time be divided

involved was the const ttutionaitv ail mauers relatmn to
of a statute ai:d the rights of plain t:i holcuug of elect ioils and deler- -

uumn? their results. Including con-by low." That section wa amended mi ui itoJd las oil ice of circuit
judtcc and. as the oplniuti states, tlie
governor was pJiiettly wilnug to

are for the Ireebv the electors at the ceneral elec
from Jitdici-i- control." Statetion on November 4. 1930. by adding act tn the matter un soon a- the va rel. v Graves. o Ohio St. 311. 107tlie following;:

If h vacancy In tUe office ol lidity of Uil .statute was determined
by thi court.

N. E. 1018; Harris v. Scnrvock,
III. Ui.

In G Words Jt Phrases, p. 5413.
fUsd:

s?ntor or representative from any
county or district shall occur, such We think the present prwjedir.

have bot-- lusuiut 'd by the
authority of a law officer of thevacancy shall be filled as may be

provided by law." Political Quest ton. It Is near
ly a political question as lo wlieth(rslatt the attorney general or prose-

cuting attorney for the district.Tlie amendment was proclaimed
oi- not the state authoriseThe demurrer to the alternativenrtd declared bv the governor to

Jitivo bi'en adopted on November s'.iiiU create an ofiice or shall prowrit ruUes a further and more im- - vide to have It filied. as to hw lone29. lWO. IHwtant qiH'stlon as to the propriety mi incumbent shall hold, and a.s toSection 4 of Art. IV provides that of Ute courts interfering with tin the manner hi which he shall de"The scnatois shall be elected for prerogatives of the executive. rive his title to it, with which tliethe term of foi.r years from Tlie government of the state is di courts cannot Interfere. StJte v.the day next after their r.encral v!tfcd Into legislative, executive and Owens, (St Tex. 261.
Judicial drpartments. As all th de It is generaHj agreed that theelection; V

Prior to the adoption of the above partments f covernmeut
mentioned amendment, section 17 courts have no authority or now

to inteiiere by mandamus with titlveir authority from the same sour?
of Art. V of the constitution pro- -

they in euual degree represent the governor upon questions involving
his judgment and discretion. liesovereignty, and :rarh within itso?.Tipart as follows:

"He (the r;overnor shall Issue sphere is supreme and Independent. cannot be compelled by mandamu:
wrils of elrction to fill such vac theory, at these depart to perform duties which aie partlyments are not merely equal, but are dL.creUoitary and pavtlv muiLterancies as may have occurred in the
lcfisUtivp assembly." also exclusive. Practically, thev are lal. As to the power of the courts

Org. Code. liKJD, Sec. nut required to be fept entirely dis to einorce the perlormar.ee
(Sec. 4038. Org. Laws provides in ministerial duties by the governor.tinct, as their duties sometimes are

blended or overlap. It is not pospari as follows: tli-- re Is a ditlerence of opuiion. 38
C. J. 0o2. Sec. 207. In UiLs staisible to wholly avoid conflict beand when any vacancy

tween them; 12 C. J. 8M. se 236shall happen In the office of mem It lias been held that where tlie
In r- - Willow Creek. 7t Or. 592. 144.ber of the senate or hoi:.se of repre uuty to be pertormtd is purely min-
p. U5. llfi p. 475. As said In State lAtenal and not politieai and not
ex rel. Taylor vs. Lord, supra, otherwise objectional, the courts,

sentatives, by death, resignation, or
otherwise, and a session of the
legislature is to take place before
the next biennial election, the cov

"The independer.ee of the i i rel a proper caxe, may exercise their
authority. .ThJ geneval rule is that
tlie executive ol tlie state in the
proper discharge of his duties un

entor shall issue a writ of election,
directed to the sheriff of the coun-t-

or sheriffs of the counties com der the constitution, Is as indepen
dent oi the courts as lu is of theposing the district in which such

vacancv shall occur, commanding legWature. Th authorities a?ree
ui holding that where tho duthim or them to notify the several

Judges of election in his county or sought be enforced is not merely
ministerial, but one invo.vlng dis
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A Compact, Powerful new
their district to hold a special elec-
tion to fill such vacancy or vacan

ent departments in this re.spect Ls

m complete that, however
ed the action of tlie legislature or
executive may be, and no mter!
iiow gross an error may be commit- -

ted. a court of equity is
powerless to interfere when rights oi
property are not involved, unless ex-

press authority Is confened noun it
to do so." People ex rel, v. Cullom,
100 III. 472.

Before the court should assume
the power to question the action of
the executive of the state in su-:- a
case, lt right to do so out? lit to be
beyond all itossi'ole question, and it
should be ab to place its jurisdic-
tion upon some ground
for Interference, which we do not
flr.d In this case.

cretion. It cannot be enforced by
the rr;t. I cooiey's Corust. Limcies, at a time appointed by the
18 ed.' p. 321, 222. In the note oncoventor."
paiie 223 of the authority lastThe governor, appearing by the
cited, we find:attorney general, interposed a de

Tii?re are many cases holditlsmurrcr to the alternative write for
that the governor cannot b; cointtie reason that it appears there
pelled to perlorm anr political orfrom: l that the plaintiff doe

not have legal capacity to bring tnt. executive duty In relauon to which
lie has a dLscretion." Citing a lareproceeding; 2 that raid alternative numuer oi authorities.

It is clearly apparent from tl"

setting of this cae and the facts
portraved in the alternative writ

The real eii'ert ot the writ of
mandamus souitht Ut the present
cas would be to fix the time for
calling the election mentioned,
which Is not fixed by the coiwtitu-tio- it

or statute. There Is no question
as to tlie coiatuUonaUty of the
statute to which we have relerred.

and the reafons given by the gov
ernor, that the legislature and tlie
executive contemplate some scheme RADIOVICTORto change the method of holding an
election to fail a vacancy in the ofTh?re is no controversy in regard to

the construction of the conMitution

writ does not contain facts stiff -

cient to constitute a cause of action
against defendant. Therefore, the
consideration of the questions raided
by the demurrer are, first, as to the
authority of a private citizen to in-

stitute the action without the auth-

ority of an executive law officer, the
attorney general or prosecuting at-

torney; n;id. second, tlie right or

propriety of the court's Interfering
with the duties of the chief execu-

tive of tlie state In the matter. The
attorney general does not urge the
defect in the matter of form of the
title of the case and concedes tha
the petitioner would be a proper
relator, but the matter of Imparl-
ance here is tlie authorization cf

fices of senator and representative
in the legislature. It Is not the
province of the court tosuggest what

al which have ien men
tioned. No one questions the author-
ity of the executive to call an dec laxs would be sultan or what can

be parsed under and by virtue oftion for the ptir.'Joae o! electing a U S1 11 .60senator in Marion county, and th the amendment to the comtitutloi
attorney general has duly advised of November 29, 1930. Sufi Ice
the execuri-- e that he has ich au

CompleU With Tube,thority under the coiistitutlon and
the statute. The- time when such

to say that It is Dot appropriate
for the court to interfere or thwart
the scheme of the legislature and
executive to change the method ofelection shall be call-- we think.

rests In the Judgment or discretion filling such vacancies, under author

Wfiat the New Victor
R-1-S brings yow

J Seteen Cridt

2 Cets the station you want

, . . any time . . . separata
from all others.

of the executive. It Is not Indicated ity conferred by the people
that the governor will not call an adopting the amendment which was
election if necessity requires in th; referred to them by tlie legislature.course of a few days after the legis Many questions which have
lature convenes. In the declination bearing on the matter In insue In

the present case are so thoroughlyof the executive to call such an elec-
tion at the present time at the re and plainly discussed In the opin-

ions to which we have referred, eiquestaof the petitioner, he gives tlie
reasons that, in hLs opinion, the
public sentiment of Marion County IHcialiy the opinion by Mr. Justice

Wolverton In State ex rel. Taylordoe not desire such an election.
that the recently enacted amend

Institi-.tin- ; the action on bedsit oi
the state.

Tlie writ of mandamus, by virtue
Of the provisions of Sec. Or?.
Code, 1930, (Sec. 613, Org. Lavs'

' may be issued to ftny inferior court,
corporation, board, officer, cr per-
son, to compel the performance of
an act which the law specially

as a duty resulting from an
office, trust, or station; but though
the writ may require auch court,
corporation, board, officer, or per-o- n

to exercise its or his Judgment,
or proceed to tlie discharge of any
of Its or his functions, it shall not
control judicial discretion."

A suit by the state In its sovereign
capacity instituted by He executive
law officer, the attorney general or
district attorney, can protect or
enforce the rights of a citizen of
the state who cannot protect them
by a suit Instituted by himself. In a
ult or action by an Individual, he

Is remitted to show some special

Lo.-d- supra, and the time we have
to devote to it on account of tlie
desire to have the matter disposed
of at an early date, that re. refrain

ment to the connltutlon providing
that the legislature may provide
means for filling vacancies tn auch
cases is now in effect and in the
Judgment of the executive the va-

cancv can be filled by a method to

from discussing the questions in
volved at any greater length.

It follows that the demurrer
shoi'ld be sustained. It It so orderbe provided by the legislature on the
ed.
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J. J concur. Belt, Brown and

first day or its aevuon, or January
12, 1931, and that by not having a
special election at an earlier date
the rights ot the people of the dis-

trict will not be Jeopardized. The
Rand, J. J., concur In the result,

Franoe U estimated to have exexecutive states with reference to
ported nearly 8100.000,000 worth
si!k goods in

callliij an elec;lon, "I deem u very
tmnrnd',nt and tin wise a the prs- -Injury to himself and when the

wrong complained oi Is public In its
character, affecting no one chtecn
move than another. It is tmpos-
sibie for him to show rich injury.
and for that reason he without
remedy, aHlwi;gh he may be injured
In common with the other members
of the community. In a proper caw
the state has a right, by virtue of
Its high prerogative power, to call
upon the courts, through its exe

g All plus . , . Victor mas.

ter craftsmanship and de

pendability ... at revr

lutionarg low prket
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cutive law officer, to protect the
rights of its people, fit ate ex rel.
v. M?tschan. 32 Or. 372, 384,
4ft p. 791. 63 P. 1071. When the ques
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tion Is one of public right and the
object of the writ Is to enforce the
performance of a public duty, the
relator need not show that he has
any legal or special Interest in the
result, where lie shows he Is a citi-ec- n

of the county or district and Is
Interested in tlie execution of the
laws, but the proceeding should
nevertheless be authorized by
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