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of the governor's term or only
“a portion of that remainder,
.t seems to me the holding of the
.-mn in the Chadwick case, that the
.-"ﬁn of governor devolved upon the
gecretary of state for the full term
" of the oulzoing gBovernor, carrying
" with it all the attributes of that of-
_ fice in the hands of him who had re-
" glgned, including the duration of the
s , was necessary to that decision.
| gnd indeed was the very foundation
E. which the decision was based.
" That beink true, it follows tha*
_'.5“ must 30 hold in this case unless
. we are ready to overrule the Chad-
" wick decision and disturb again what
. was once settled thereby, because
guor own ludividual judgments—or
_ghe individual judgment of the n.a-
- fority of us—differs from the judg-
ment of the preceding tribunal. This
§ am not willing 1o do,
. How can anything in relation to
2 greut constitutional nmtters,
| e settied, If one court does not fol-
~ Jow the precedent of another? How
. pan we expect other courts in the
~ guture to folow our decisions if
. we ourselves refuse to follow the
 decinions of those who have gone
‘pefore.  If we overthrow the deci-
sgion in the Chadwick case because
. gome of us now believe that the con-
slitution should have beén different-
Iy construed, there is nothing set-
tled—nothing determined.
8 The next court cominy after us
| will tind two decisions of this court
o direct couflict, Ope a vnanimous
bv a full court, helding di-
" pectly that the seecretary of state
" holds for the entire term of the gov-
and our decision by a divided
_eourt to the contrary. Which de-
- eision would the succeeding court be
~ pound to follow, or wwuld it be
" found to follow either? The whole
. will be thrown into chaos
) no onc. under such conditibns,
"~ would know who would be really
_governor.
~ Bince the Chadwick case was de-
v I think it has been universally
"” ' as setiling the question.
&
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', As is shown in the opinion of Mr.
P : pe Johins, the different codifiers

" wof our laws—all of them learned
=1 sincé that time. have ei-
* bodied in cvery codifieation a note
" 10 this section of the constitution,
uncing that the secrelary under
conditions holds over during
entire term. No lawyer could
his code to the constitution
hout having it staring him in the
It has stood thus for 35 years.
decision of the Chadwick case
a part of the early history of the
te. Since that decision, young men
grown old. “Childremn have
m born and msarried and died. An
tire generation. has passed away.
Since then seventeen legislatures
theld their biennial sessions.
¥ have not even submitted aa
t changing the coastitu-
as thus comstrued. For many
now the people have had the
y unity Lo change their own con-
¢ slitution by the initiative. No change
~ i this regard has been made or even
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'8 May we not assuma fairly, that
‘the people and the legislature, have

Q b satisfied with the constitution
| it was considered im the Chad-

. wick case?

It is true that our system of fill-

| Ing our offices is generally by elec-

~ fion rather than by appointment.
" But when the secretary of state takes
. the office cf governor he takes it in

by election. The peopls,
elect a secretary of state,
in case of the death or
of the governor, he will

the incumbent of that of-
Since the decision in the Chad-
. we must suppose that the
know and accepted the fact
would become governor for
remainder of the gover-
When they elect a sec-
state they may fairly be
to have elected him for
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; and we may assume that he
chotce to fill that position in
the death or resignation of
or.
course if there is no vacancy—
office of governor is already
an ineumbent who has the
hold the office for the en-
for which ¢overnor Withy-
was elected—then there is no
r now to be elected, and tha
tion ol the relator must be de-
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i 1 cannot 3ee any escape from tljis
. result.

!!3

'y r‘ By Justice Harris
. Harris, J. (Dissenting.) The re-
i lator contends that the legal voters
~_of Oregon have the right to elect a
. . Bovernor at the regular Dbiennial
 election to be held in November
. 1920; while it is argued, in behalf
o of the defendant, that Ben W. OIl-
= eott who is now occupying the of-
fice of governor is entitled to con-
tinve to perform the duties of gov-
ernor until January 1923. The ques-
tion for decision has received the
eareful consideration of all the mem-
. bers of thé court, but with the re-
. sult, however, that all do not reach
‘the same conclusion.

A majority of
. the court are of the opinion that the
. degal voters of the state cannot
- ohoose a governor until the biennial
*  election occurring in 1922 and that
Ben W Olcott can occupy the office
. of governor until January 1923, not-
~ withstanding the fact that his term
" A8 secretary of state will expire om
the first Monday in Janunary 192!
and in spite of the fact that a reg-
,lar biennial election will be held
0 - ‘!h.-l:‘uﬂhwt the state in November
. ®ilon reached by a majority of my
. @ssociates; for | am of the opinior
.~ that under the constitution of this
" state the people have a right to
. ®lect a governor at the next election.
- Although | expressed my views upon
. the subject at some lenzth in Ol-
& ctolt v. Hoff. 181 Pae. 466: yet 1
think that the arguments advanced
*  In the instant nroceedinz warrant a
_ Te-statement of some of the fac's
" 'parrated in Olcott v. Hoff and jus-
| Ufy an amvlification of some phases
-~ of the subject there considered.
i It is argued that the question to
~ be decided in this case was deter-
" Mmined in the casn of Chadwick v.
. ; . 11 Or, 389, and that eon-
- Beauently the doctrine of stare de-
. tisig Is anplicable. The case of Chad-

rpose and with these things|-

I dissent from the conclu-|

Justice Benneit eéxpressly baseg his
conclusion upon Chadwick v. Ear-
hart and says that, were it not for
the Chadwick case, he would come
to a different concluszion. An analy-
sis of the opinion written by Mr.
Justice Johns will show that the
case of Chadwick v. Farhart is tak-
éh 28 the sole foundation and thep
upon it as such foundatiou is laid the
whole argnment lor the conclusion
Onally reached. This is equivalent
to saying that because, and only be-
Cause, of woat was decided in Chad-
wick v. Earhart it is now here de-
cided that Bemn W. Olcott is entitled
o serve as governor until the ex-
piration of the term for which
..'a;nm Withycombe was elected. If
this is a correct statement then it is
accurate also to say that a majority
of the court would not hold that a
governor couald be elected in No-
vember, 1320, were it not for the
decision rendered in the Chadwick
case,

If the case of Chadwi®k v. Earhart
Lad never leen brought and if the
questions necessarily decided in that
cuse were now for the first time pre-
tented kK wounld, for reasons which
1o me appear to be not only per-
snasive but also convinecing, constru=
Article V, section 8§ of the constitu-
tion differently in sonre respects
from the interpretation e:pressed in
Chadwick v. Earbart: %tut since
Chadwick v. Barhart was prosecuted
o a final decision in this court I
think that under the rule of stare
Ceclsis this court ought to be bound
by that decision-to whalever extent.
but no further than, it was neces-
sary for the court to go in order to
dispose of the controversy there pre-
sented,

We can all agree that the doc-
trine of stare decisis is a firmly es-
tablished rule and that i{ is pecul-
iarly applicable to controversies in-
volving the comstruction of any giv-
én section o? the state constitution.
Put we cannot all agree that the
doctrine of stare decisis applies here.
That we may see if possible, whether
this doctrine is properly applicable
1o the case in hand let us ask: What
i3 this rule of stare decisis? When
¢an we say that the doetrine is ap-
plicable? And is this case whirth is
now presented to us fur decision
properly governed by the rnle? As
the writer views the facts, the sit-
uation presented in Chadwick v. Ear-
hart is essentially differect from the
situation presented (here. As the
writer reads the records, it was not
necessury for the court to deeide in
Chadwick v. Earhart and the court
did not decide that the secretary of
#lale could hold the office of gov-
erner under the provisions of Arti-
cle V, section 8 of the constituticn
through two regular biennial state
elections. In the opinion uf the writ-
er an analvsia of the facts in Chad-
wick ' v. Earhart, when made and
compared with the facts presented
here, will show plainly that the two
situations are essentially different
and that the doctirine of stare de-
cisis has no application whatever to
the present controversy. b

Expressed in plain English the
doctrine of stare decisis means: To
stand by precedents, and not to dis-
turb settled points; a point once da-
cided ought to stand as setiled and
should not be disturbed. In other
vords, stated in geperal terms, but
subject- to the limitations yet to be
noticed, whatever points were neec-
essary 1o be decided in Chadwick v.
Earhart in order to reach the final
conclusion there expressed should be
considered as settled and ongzht not
to be disturbed. :

The rule of stare decisis is not a
loose genmerality: bat it' is circum-
scribed and confined within well es-
tablished limits. In Hough v. Poi-
ter 51 Or., 318, 410, 95 Pac. 732,
98 Pac. 1083, this court said:

i "It iz well settled that no case
‘can be deemed a precedent bind-
ing upon the court unless the
point In question was there pre-
sented or considered.””
The following terse statement ap-
pears in Johnson v. Bailey, 17 Colo.
59, 28 Pac. 81;

“It is not every remark in a
judieial 'opinion that amounts to a
judicial decision.”

BSee also: People ®x rel. v. State
Board of Tax Commissioners 174 N.
Y. 417, 67 N. E. 89, 105 Am. St
Rep. 674, 63 L. R. A. 884, 895:
McAdams v, Bailey 169 Ind. 518, 82
N. E. 1057, 124 Am. St. Rep. 240;
13 L. R, A. (N. 8.) 1003, 1009, In
Cohens v. Virginia 6 Wheat. 264,
399, Chief Justice Marshall used the
following language which has been
repeatedly quoted with approval by
text writers and jurists:

“It is a maxim, not to be dis-
regarded, that general expressions,
in every opinion. are to be taken
- in comnection with the case in
which those expressions are used.
1f they go beyond the case, they
may be respected, but ought not
to control the judgment in a sub-

* sequent suit, when the very point

is presented for decision. Th>»
reason of this maxim is obvious.
The question actually before the
court is investigated with care,
and conadered in its full extenr.
Other principles whiech may ser.e
to illustrate it, are considered in
their relation to the case decided:
but their possible bearing on all
other cases i3 seldom completely
investigated.”

In Larzelere v. Starkweather 3%
Mich. 96, 101, the court used the
following apropos language:

“In the preparation of an opin-
jon the facts of the case are in
mind. It is prepared with reference
to such facts, and when considered
in connection therewith, will gen-
erally be found satisfactory. When,
however, an attempt is made to
pick out particular parts or sen-
tences, and apply them indiscrim-
inately ir other cases, nothing but
confusion and disaster will bhe
likely to follow. In other wourds,
the opinion and decision of a
court must be read and examined
as a whole in the light of the
facts upon which it was based.
They are the foundation of the en-
tire strneture which cannot with
safety be used without reference
to them.”

This principle was invoked by Mr.
Jusiice Bennett when disseating
from the majority opinion in the re-

. wiek v. Earhart ocenples an import-
- 8ot place iu this coutroversy. Mr.

cent case of Wilcox v. Warrén Con-
siruction Company; for we quolie

fronx his dissenting opinion as fol-
lows:

“However, as the ouestion of
preference between the widow and
the orphan childféen was not before
the cour: in that case (referring
to a prior adjudication: and there
is much ground for distinction be-
tween the priority of the mother
apd father on the one hand and
those of 1the widow ard children
upon the other, we mbst Accord-
,ing to recogmized principles, as-
sume that the court only intended
to pass npon the question that
was really presented “in the case
for decision, and that its lanquage
is limited to that question.”

In the historic case of Ogden v,
Sanders 12 Wheat. 212, 432, it was
contended that the opinion rendered
in the prior case of Sturges v. Crown-
'nshield 4, Wheat. 122 was controll-
ing: but rnis contenticn was an-
answered by Chief Justice Marshell
who in the course of his justly cele-
brated opinion wrote as follows:

“But that decision (Sturges v.
Crowninshield) is not supposed to
be a precedent for Ogden v. Saun-
ders, because the two cases differ
from w¥ach other in a material
fact: and it is a general rule, ex-
pressly recognized by the court in
Sturges v. Crowninshield. that the
positive authority of a decision is
co-existence only with the facts
on which it is made.”
Remembering that it is not every

remark in a judicial opinion that
amounts to a judicial decision,"”” that
‘‘general expressions in every opinion
are to be taken in connection with
the case in which those expressions
are used,’” that the opinion in a “for-
mer case must be construed with ref-
erence to the particular facts in that
case,” that "“we must, according to
recognized principles assume that the
court only intended to pass upon the
question that was really presented
in the case for decison, and that its
language is limited to that question,”
and woat “the positive authority of a
decision is co-extensive only with the
facts on which it is made,* and wita
these fundamental rules constantly
in mind, let us now narrate the ma-
terial facts presented in Chadwick
vs. Earhart and then let ug state the
facts presented in the instant con-
troversy and after so doing, let us
then compare the two sgituations and
ascertain if we can whether Lhe doc-
trine of stare decisis can be invoked
by the deiendant.

L. F. Grover was elected governor
at the June 1874 election for the full
term of four years. and at the same
time Stephen F. Chadwick was elect-
ed secretary of state for a like term.
The constitution has always provided
that the returns of every election for
governor shall be sealed up and di-
recied to the speaker of the house
of representatives who shall open and
publish them in the presence of both
houses of the legislative. assembly;
and in 1878, as now, the law also
provided that the term of office of
the governor ceases when his suc-
cessor, having been declared elected
by the legislative assembly as pro-
vided in the constiiution, shall be in-
augurated by taking the oath of of-
fice. Prior to 19508, the law pro-
vided that the term of office of sec-
retary of state, state (reasurer and
state printer “shall cease on the first
day of the regular session of the leg-
islative assembly next following the
general election on which the terms=
oi their successors =mhall begin.”
Deady’'s Cu?e p. T11: section 3441
L.O.L.. Prior to 1885, the biennial
sessions of the legislative assembly
began on the second Monday in Sep-
tember in the even numbered years.
but commencing with 1885 the ses-
gions have begun on the second Mon-
day in January in the odd numbered
years. The legislative assembly of
1876 elected L. F, Grover United
States senator; and on February 1.
1877, Grover resigned as governor -so
that he could assume the duties of
United States senator. W. W, Thayer
was elected govermor at the June
1878 election, and at the same time
R. P. Earhart was elected secretaryd
of state. - The legislative session
which was held in 1878 convened on
the 9th day of September. The
speaker of the house of represenia-
tives having published the returns
of the election for govermor in the
presence of both houses of the legis-
lative assembly, W. W. Thayer took
the oath of office on September 11.
1878. Thus it is seen that the term
for which Grover was elected gov-
ernor began in-September 1874 and
ended on September 11, 1878; and
it is likewise seen that the term for
which Chadwick was elected secre-
tary of state began in September
1874 and ended on September 9.
1878, and Earhart's term as secre-
tary of state began simultaneously
with the ending of Chadwick’s term
as secretary of state. Chadwick per-
formed the duties of secretary of
state during his entire term as such
officer and in addition to performing
the duties of that office he also dis-
charged the duties of governor from
February 1, 1877, the date of Grov-
er's resignation, until September 11.
1878, the date of Thayer's inaugura-
tion as governor. Chadwick de-
manded of Earhart as secretary of
state a warrant for $2,420.75 cover-
ing the salary of governor for the
period commencing February 1, 1877
and ending September 11, 1878
Upon the refusal of Earhart to issue
the warrant, Chadwick hegan a pro-
ceeding for the purpose of compell-
ing Earhart to issue a warrant for
the full amount demanded. The
parties submitted the case to the
court upon an agreed statement of
facts; and, among other things, the
parties agreed as follows:

“Mr. Earhart objects to the sal-
ary being paid from the Sth day of
September, 1878, to the 11th day
of September, 18785—two days—
on the ground that Mr. Chadwick
was not secretary of state alter
Mr. Earhart was sworn in on the
Sth day of September 1878, though
Mr. Chadwick acted as governor
or until and including the 11th day
of September, 1878."

We also find in the agreed stale-
ment of facts the following:

“That on the first of February.
1877, the said Stephen F. Chad-
wick being the secretary of state
a& aforesaid duly gualified as gov-
ernor of the State of Oregon and
thereafter discharged the dnties of
sald office of governor of the Statle

of Oregon during the remainder of

the unexpired term of the said L.

F. G g ment does not solve the problem.
. Grover M

then the question must be deter-

The language already quoted|mined by general legal principles
makes It plain that Earhart conceded | Boverning vacancies ip elective of-
that Chadwick was entitled to the| fices.

salary of governor {rom February 1.
1877, 10 and including September 9.
1878, but that he denied and was
only contesting the right of Chad-
wick to draw the governor's pav for
September 10th and 11th, 1wo days.
on the ground that the right of Chad-
wick to perform the duties of gov-
ernor ended with the end of his term
as secretary of state. |If, however.
we assume for the purposes of the
discussion that the pay for those
two days was not the only point in
controversy, vet all will no doubt ad-
mit that it was the main point pre-
sented for decislon. for we find the
parties saying in their agreed. sfate-
ment of facts that “Mr. Earhart ob-
jeets to the salary being paid from
the 9th day of September, 15878, to
the 11th day of September, 1878—
two days—on the ground that Mr.!
Chadwick was not secretary of state
after’” September 9th,

The instant case presents an en-
tirely different state of facts. Ben
W. Olcott was re-elected secretary of .
state at the 1916 election and his|
term of four years as such officer
will expire on the first Monday in
January, 1921. James Withycombe
was re-elected governor at the No-
vember, 1918, election, and {{ he had
lived to complete his term of four
years his incumbency would not end
until 1923. But James Withycombe
died on March 3, 1919, and since that
time Ben W. Olcott has been dis-
charging the duties of governor. -

Having stated the essential facts
involved in the two cases let us now
compare them and ascertain whether
the doctrine of stare decisis has any
application. In the Chadwick caso
there was an unexpired term and it
was referred to by the parties In
their agreed statement of facts as the
‘remainder” of Grover's term; and
naturally the court, when passing up-
on the case used the language of the
parties and referred to the only un-
expired term then being considered
as the “remainder” of the term. In
the instant case there is also an un-
expired term and therefore a ‘‘re-
mainder.” but the “remainder” in
one case is essentially different from
the “remainder” in the other case.
Grover served through the first elee-
tion occurring after his inauguration.
but Withyecombe did mot. The “re-
mainder” jn the Chadwick case cov-
ered a period embracing only one
election, the “remainder” in the in-
stant case covers a period embracing
two elections. During the ‘“‘remain-
der” mentioned in the Chadwick case
an election occurred and at that eleec-
tion a governor was elected. In the
Chadwick case the question as to
whether a governor gould be elected
was not and could not have been de-
cided, bhecause a governor was in
truth elected. In the instant case no
governor has yet been elected and
the very question In dispute and the

Article V section 8 of the constitu-
tion reads as follows:

“In case ol the removal of the
governor from office, or
death, resignatiom, or inabllity to
discharge the duties of the office.
the same shall devolve on the sec-
retary of stale: and in case of the
removal from office, death, rasig-
nation, or inablility, both of the
governor and secretary of state.
the president of the senate shall
act as governor, until the disability
be removed, or a governor be
elected.”

Article XV section 1 provides that:

“All officers, except members of
the legislative assembly, shall ho:d
their office until their successors
are elected and qualified.”

Under the terms of these sections
of the constitution Ben W. Olcott can
hold the ‘office of governmor until a
governor is elected and has quali-
fied; but these sections do not tell
us when that governor, who is to be
elected, can be elected; nor does any
other section of the constitution con-
tain language which alone and in ex-
press terms tells us that the gov-
ernor, who 'is to be elected, shall be
elected in 1920 or in 1522.

It is contended mowever in behalf
of defendant that Article V, section
8, takes the office of governor out of
the general rule which regulates oth-
er offices, and that the office of gov-
ernor {8 an exception to the gemeral
rule. The argument s that there
never had been a vacancy in the of-
fice of- governor, This argument pro-
ceeds on the theory that when the
people elected Ben W. Olcolt as sec-
retary of state they also at the same
time elected him governor and that
therefore when James Withycombe
died and Ben W. Olcott assumed the
office of governor he became an
elected rather than an appointed gov-
ernor; and that Oleott’s accession to
the governorship was conlemporane-
ous with Withycombe’'s decession, so
that there was not in fact any va-
cancy in the office ol gqvernor. This
argument that Ben W. Olcott is an
elected governor is angwered by oth-
er sections of the constitution. Arti-
cle V, Section 1, of the constitution
provides that the governor shall hold
his office for the term of four years
and that “no person shall be eligible
to such office more than eight years
in any period of 12 years'; but it is
also provided im Article II, Section
12, that “in all cases in which it is
provided than an ©ffice shall not be
filled by the same person more than
a certain number cof years continu-
ously, an appointment pro tempore
shzil not be reckoned a part of that
time.” The mere reading of these
provisions of the contsitution makes
it plain that Ben W. Olcott is now
serving under an appointment within
the meaning of Article 11, section 12,
and that the time so served is not to
be counted as a part of the eight
years period mentioned in Article V,
only question to be decided is wheth-|Section 1. The constitution appoints
er a governor can be elected. The the secretary of state as the persom
question as to whether or not Chad-ito {ill the office of governor in the
wick could have held through two event the Ilatter office becomes
elections and until 187% if Grover vacant by death or otherwise, while
had resigned on February 1, 1876, |vacancies in other offices are filled
instead of February 1, 1877, was not|by appointments made by the gov-
invoived in the Chadwick case: the|ernor himself. The appointment of
court neither decided nor attempted |the secretary of state as the persom
to decide, that question; and fndeed, |to fill the office of governor is auto-
any attempt to decide that question|matic and is made by force of the
would have been the purest obiter ‘mu;" Im m"““‘:"? 1":} it is
dictum. Since then the guestion of |Done ilhe less an appoinimen
whether or not the people could elect | It is further argued that there has
a governor ‘“‘was not before the been no vacancy in the office of EOV-
court in the Chadwick case, is it not|®rnor. Matthew P. Deady, who was
manifest that the doetrine of stare|President of the convention that pre-
decisis has no application whatever pared the very constitution which we
to the instant case, where the only|®*™ e?' m?"‘."ﬂs": evidently ‘:‘
question for decision is whether the |Sirued Article V., Section 8, to refer
people can elect a govermor? And }o a vnclhncyﬂi’: the ol’tlc:dot governor
since the “remainder” spoken of in 0‘2‘ 'ﬂ‘t el .l:“m?’“ by' ri“{
(ha Chadwick case is 80 'idely, 80 alne v ;:c'.in 8 e ‘i"? I:;.d'l.l =
materially and so_ inherently differ- s aliaws: I oane oF Wndasey or
ent from the instant case and since " :
in the Chadwich case the question SabBity"; 04 1t Way Be Rolen. thal

this same marginal heading appears
which the court was called upon to |, every code that has betn i:aued
decide was so utterly different from

since that time. A vacancy in the
the question now presented for de-|office of governor s filled by an ap-
cision, Is it not clear that “we must,””

pointment and so too is a vacancy in
again borrowing language used in|the office of secretary of state filled
Wilcox vs. Warren Construction.Co.. |by an appointment. In the one case
“aecording to recognized principles.|the appointment is by the constitn-
assume that the court only Iintended |[tion: in the other case it is by the
to pass upon the question that was|governor. In the one case the per-
really presented in the case for deci-|son who is to be appointed is
sion, and that its language is limited |described by the constitution; in the
to that question?”

other case the person Is not de-
If the legal voters are permitted to|®cribed and the governor is permitted
elect a governor at the November,

to name whomsoever he chooses, In
1920, election, the person so elected

the one case the appointment is made
could not take the oath of office un-|instantly; in the (flher case some de-
til the speaker of the house first|l8Y is unavoidably fecessary and yet
publishes the returns of the election

in both instances the appointment s

manpdatory for even s« here the gov-

::ethﬁ!:i:?m? ::.:l::b::o h:":::r(: ernor fills a vacaney bv appointment

tary of state will be elected in No- he “shall.” not “may” fill the wva-
vember, 1920, to succeed Ben W.

of his|

of secretary of state, then regard-
less of whatever the rule may be
in the other jurisdictlons we are
controlled by precedents in this state
kolding that & vacancy In an elec-

Eanic or statutory law to the con-
irary, causes Lhe oflice 10 revert to
the people. 1the source from whence
it came, again to be filled by them
This branch of the case need nct Lo
cluborated further, for it is fully
discussed In the precedents relied
vpon in State ex rel. v. Kellaher %0
Or. 535, 177 Pac. 944.

The principle that the death, res-
ienation or removal of an elected of-
ficer leaves a vacancy and that such
vacancy, in the absence of express
l-gislation to the contrary, shall be
filled by the legal volers at the very
next regular election, if there be suf-
ficient time, has been recognized and
and invariably folloved and applied
during an unbroken period of 49
Years. beginning with State ex rel.
v. Johns, 2 Or. 533, decided in 1870,
and ending with the recent case of
State ex rel. v. Kellaher 80 Or. 528.
177 Paec. %14, In SBtate ex rel. v.
Johns a county judge was elected in
June. 1866 for a term of tour years.
He gualified in July 1866 but died
in September of that vear. The gov-
ernor appointed a person to fill the
tffice, but at the June 1568 election,
not the June 18790 election, a soe-
cessor was elected. In Baker v.
Payne 22 Or. 335, 29 Pac. 787, the
legislative assembly of 13%1 ereated
the office of attorney general and
provided that an attorney general
“shall be elected” at the general
election held in June 1894 for the
term of four years and “‘until his
successor is elected and qualified.”
A separatle section of the act pro-
vided that in case of a vacancy In
the office the governor “‘shall” ap-
point a suitable person who “‘shall™
hold the »ffice until the next gen-
eral election when his successor shall
he elected and shall qualify. The
act also made it the duty of the zcv-
ernor to appoint some péerson as at-
torney general as soon as the act
became effective; and accordingly
on May 21, 1891, the governor ap-
pointed an attormey geperal. The
question involved was whether the
appointed attorney general held un-
til the election of 1894 or whether
an attorney general could be elec-
ted in 15832 to serve until 1884 at
which latter time an atiorney gen-
eral was to be elected for a term of
four years: and yet, notwithstand-
ing the fact that there was ample
reason for holding that the legisla-
Lture intended that the appointed at-
torney gencral should hold the of-
fice until 1894, the principle of the
right at the very next eleciion to
fill & vacancy in an elective office
hy an election was decread to be so
thoroughly established that it was
held that an attorney general could
be elected ir 1852,

‘The principle was strictly followed
when the death of Frank W. Ben-
son caused a vacancy in the office of
secretary of state. Frank W. Ben-
son was elected secretary of state
at the 1910 election for a term of
four years: and he died in April,
1911. MHad he lived and served
through hiz full term he would have
occupled th~ office through two elec-
tions. one in 1912 and anothér in
1814. After the death of Benson
the governor appointed Bem W. Ol
cott on April 17, 1811, The ap-
pointee did not serve as appointee
merely through the next ensuing elec-
tion and until the second election,
but unron the contrary at the very
first election after the death of Ben-
son the people yoted for a secrelary
of state and selected Mr. Olcott and
then in 1916 he was reelected L
the office. Thus it is seen that the
invariable practice, sanctioned and
enforced bv this court and followed
by the voiers, has been to fill &
varancy at the first election.

The provision in the federal copn-
stitution relating to the president
and vice president do not furnish
any analogy to the provisions of our
stale constitution relating to the
rovernor and secretary of state. The
federal constitution provides that
the president and vice president shail
be elected “‘together’ for “the term
of four yvears” and consequently up-
on the death of the president the
vice Ipresic™nt occuplies the office
of president until the end of four
vears and a president cannot be elec-
ted before that time as the presi-
dent, when elected, must be elected
“together” with a vica president. A
Fovernor was not elected in 1912
when Ben W. Oloott was elected
seceretary of state: nor was a gov-
ernor elected in 191¢ when Ren W
Oiicott waz reelecled wsecretary Of
atate, If the govermor a~d the sec-
1etary of state must be elected “to-

cancy by appeintment. Hu! jn the
final analv=is there he« been an ap-

Olcott as secretary of state, and the ; - .
Serson 1o oloited will alsnins (he db. pointment in both cases, and in both
ties of the office on the first Monday
in January, 1921: but by virtue of
the ruling.in the Chadwick case Ben
W. Olcott would continue to occupy
the office of governor not only until
the first Monday in January, 1921.
but also until the legislative assem-
bly convenes in 1921 and the speaker
of the house publishes the election
returns and the elected governor
takes the oath of office. The Chad-
wick case is authority for holding
that Ben W. Olcott is entitled to the
salary of governor so long as he dis-
charges the duties of governor. The
Chadwick case is authority for hold-
ing that Ben W. Olcott is entitled to
occupy the office of governor unitil
some person is elected and qualifies
for the office. But the Chadwick
case does not decide when a governor
can be elected. In the Chadwick case
a governor had in truth been elected.
The election of a governor was an
accomplished fact. Thefe was no oc-
casion to decide or to attempt to de-
cide whether a governor could be
elected. The most that can be said
for the Chadwick case |s that it de-
cided that Chadwick was entitled to
occupy the office of gdvernor until
Thayer, who had been. ®lected, was
sworn in and assumed-the duties of
the office.

The single question here for deci-
gion is whether the legal voters have
a right to elect a governor at the
next election. If the holding in the
Chadwick case does not, when meas-
ured by the rules governing the doc-

a vacancy. for without a vacano:
there would be no appointment. 1o
very fact of an appointment pre-sup
poscs a vacancy. The circum-tu
that the appointment was insta: -
eous does not alter the situa o
Frank W. Benson was elected s=e.
tary of state in 1910, but he died on
April 14, 1911, Bem W. Olcott was
appointed secretary of state on April
17, 1911, so that there was an actual
vacancy from April 14 until April
17. And in passing we may add that
Ben W. Olcott did not take the oath
of office as governor until Mareh 7
1919, although James Withycombe
died on March 3, 1919. in .
Ben W. Olcott was elected secretar,
of state. At the very mibvment when
the election was being held in 1912
the office of secrgtary of state v
cceupied and filled by Ben W |
coit; and vet it is accurate o s
that Ben W. Olcott, when elected
in 1912, was elected 1o fill a va-
cancy caused by the death of Franwx
W. Benson. And so, too. if a g0
ernor is elected in 1920 he will L.
elected 10 fill a vacancy cansed b
the death of James Withyeombs in
«xaclly the same sénse as in the caac
where Ben W. Olcott was elected o
fill a vacancy in the oilice of sec-
1etary of state.

As the writer reads and construes
the constitution the right of the v
ers to elect a governor is the =am#o
and no different from the right of
the voters to elect a socretary of
etate in the event a vacancy occurs
trine of stare decisis, decide that|ir the latter office 1w death resig-
question. then we must look to the ! mation or otherwise. If, in this

const.tution itsell for am answer;!respect. the office of sovernor Is
and if the language of that instru- subject te the same rule as th/ ollice

s 2ether” then the people had n> right
cases the appointment is made to 1 1

te. ¢lect a aecretary of state in 1912
o W 191¢ with “the resnit that
i-= W, Olcott has been holding the

"~a of secrelary of state merely
<. an appoiniee since April 1811 and

- =n time been an elected offi-

“"nder the terms of the federal
coustitution a president cannot be
elected at all unless he is elected “‘to-
gether” with a vice president. No
such language appears In our slate
constitntion,

The reasons for my dissent given
ir Oleott v. Hoff and assizned here-
*n wmay be summarized thus: ' If
“1a¢ - "2k v. Farhart had never been

' and if Article V. section 8§
~onstitution had never been
e au'ly considered by the court
1 w 'l iale the view that Ben W
“igotr rould discharge the duties of
s g'fice of governor only until the

'end af his term as secrretary of state,

«hich will cecur on the first Mon-

tive oflice, In the abzence of an ur-’

s‘l

Iclc-rtul Eovernor can take the oath

of office and assume the dcties of
the position The case of Chadwick
v. Earhart does not afford any foun-
dgllon for the doctrine of stare de-
cisis and the instant case is not Eov-
cerned by the rule of stare decisis
The governing facts in the Chadwiek
case are naterially different from °
the controlling facts in the instani
case. In the Chadwick case the only
question for .decision was whethef
Chadwick ‘rhb had been elected sec-
retary of state could hold the office
of govermor during the brief period
ol two days which intervened be-
iween the end of his term as secre-
dary of state and the inauguration
of an elected governor. Here the
question is whether Ben W. Oleott,
whose term as secretary of state
will end on the first Monday in Jan-
uary, 1921, ean hold the office of
governor for a period of two years
after the end of his term as seere-
tary of state, in spite of the fact
that there will be a regular biennial
election in November, 1920, as well
as one In November, 1922: there a
governor had in truth been elected,
while here no rovernor has yet beeu
electad; there the only question -
which was decided was that the sec-
retary of state could hold the office
of govermor until an elected gover-
nor could be inaunguraied.: while
Fere it is conceded that the secretary
of state can hold the office of gov-
ernor until an elected governor can
be inaugurated: there a governor
was elected at the very first elec-
tion occurring after the office of
governor became vacant, while here

/no governor has yet been electad.

and the only question to be decided
is whether a governor camn be elee-
ted: there the court was mnot called
upon to decide when a governor
could be eclected, while here that is
the sole question for decision. Since
the Chadwick case does not  decide
or attempt to decide when a gover-
nor can be ¢lected, our investigation
and decision of the guestion pre-
sented here is unhampered and un-
controlled by any prior adjudica--
tion; and therefore we must firs"
look to the constitution itself aal
see whether it tells us when the gov-
*sroor is to be elected. Upon tlurn-
ing to that insirument we find that
Article V, sectiond tell « that “the
governor 3hall be elected by the
qualified electors of the state at the
times and places of choosing mem-
bers of the legislative assembly™:
and upon further investigation we
find that November, 1820, is the
time when and the voling places
throughout the state are the places
where the gualified electors of the
state will choose miembers of the
legislative assembly. _
tion Aoac net state in express terms,
nor does it impliedly say, that 4 gov-
ernor rannot be elected at the
clection; and therefore we must, on
that account, ascertain
general rules of law are. The rule
in this jurisdiction has always been

vacant the legal vwvoters have
right in the absence of a statute
the contrary, at the next election,
there be sufficient time to
of the election machinery,
some person o the office This
has been enforced by this court In
previous cases; and it has beem ob-
served by (he voters notadbly whea
Bea W. Olcott was eleclted secretary
of state to fill a vacancy caused by
the death of Frank W. Banson. Ap-
piving the general rule which -
erns elective offices we afe
brought to the conclusion that the
legal voter: are entitled to elect 2
governor in November, 19520,

For the reasomn which | s
in Dleott v. Hoff and for those given
herein | am unmable to agree wilth
the conclusion reached by s major-
Ity of my associates.

Penson, J. concurs.

i;%nt?

Iy Justice Durncit
Burnett, J.
1 comeur in the argument of Mr.
Justice Harris in his limitation of
Chadwick v. Earhart, and Hkewige
I concur in the resnlt ol his opinion.

If the present sec.etary of Flate
is npow indeed the governor, he can
resign the latter office. Such a res-
ignation would not affect the duties
inporec upom a governor, for there
would still be In offic? the preseat
elected, qualified and scting secre-
tary of state, who is charged by the
constitution with the periermance of
those duties until a zovernor shall
be elected. The secretary of state’s
tenure of office as soch is the ul-
most limit of his authority to dis-
charge the duties of the governor's
office. It is further limited by the
right of the people to choose thelr
governor at the first opportunity af-
forded by a general election. The
secretary of state has no other or
additional bold on the gubernatorial
office. It is only because he is pec-
retary that he can perform the du-
ties of governor,

Election is the rule and appoini-
ment is the exception In filling va-
cancies in constitutional offices. The
exception ought not to be expanded
by construction so as to narrow the
rule. For these reasons | am of the
opinion that the people are entitied
to elect a governor at the next gem-
¢eral election and that the writ
gshould be rmade perempinry.

Flor—You can’t believe everylhlag
you hear.

Gertie—No, but you can repeat It
—Sydney Bulletin.

L dev in Jaraary, 1921, anl that who-
Lever is selected secretary of stale in

Iviy-suber 1920 would on the [irst
vonday in Janunary, 1921, assume
jthe duties of governor and discharge
| ithern durinz the few duvs which

'wnu!d intetrvene beiween the [list
| Monda® in Jannary and the 4y when
the speaker of the nouse publishes
the election returns for the office
nf governor but sipce it wns decided
ir.. Chadwick v. Earhart that Chad-
wick could hald th- ofiice of gov
ernor until an elected governor could
he inangurzied it follows that Ben
W. Oleatt can hold the office of gov-
ernor not only until the firet Mon-
day in January. 1921, the date when
hi= termy as secretary of state ex-

pires, bu’ aiso until such time as an '

that when an elective office becomes

L

what the '



