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- J. B. Zeigler Interests Senator Lane in Measure Which De-
. . » fines Public Highways and Provides for Their Con- -
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‘The dedication of harbor rights to the
people is the fundamental purposs of an
@act which J, B, Ziegler would have
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= : ] j public highway, It §s sublect to the| nature as the Ji mumt :
/| right of the public to travel over It by | clent English common law, {
i Kl means used on the publlc Jlghway | which lLas, T admit, been usually Spp
4 of the stale. to the right of navigation

“l also think that the Barnes ‘cas:| ble walers, but which, uuﬂm_
fs authority for the proposition that the | case, seemy alsq applicable to the |
peaple hold the fee title to sich tidal}of pussage over MWl Jagde'
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Judge Benedict's Decision inConey Island Case Is Highly
imporfnt in Preventing Any Obstruction of the Peo-
et el Reasonable Use of the Shore.
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trol on Behalf of the People.
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The beaches belong to the imlmu. J that right Is subordinate to the ripare
The people hold the fee title to tidal | lan owner's right of accessto the water
Janda. { : I feel sure that the law would ba
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Benator Lane Introduce In congress. . no g Agdinst any riparian ownsr whose pler
258 act declares that all navigable wat- m&'sdbaﬂh“;' it ‘. ‘yﬁ:‘.’:‘" | The tl;relhore is to be °°':5:ﬂ:"g;::t interfered with navigation, but not = \
#re shall be deemed public highways and Potwoen - ite vrm:n'%tl na "t |fe Bractical” purpossa’ as & p sure that even an obstructive pier, if .kjb
Subject 1o federal control, mnd pre-[high bank llﬂ d ts new fu.uu ho Y “e highiy (mi-| RECessary .to the riparian owner's pur- AT
ecribes what shall be construed ne the|the harbor lins Is &tuf- me distaneca |, This (s the essence of the highly im posea of \ access, could be regarded as | R
bpundatien of ausk navieails whtsesend | cibbslyuig of'the dlors S ot 'con [ Borians, opinion handed, down, ety itertarance with the ubite TSt b AU

] of commerce. A nav a8 " N =8 A L 3 W
Dérll‘:::tuto theom. The text of tﬁ act been bullt out-g New York, and it is of espeoial interest| ™™ long the foreshore | JWRY!

Tollows:

~ That all nlv-lﬁllll. waters and estu-
aries thereof wh

‘usefol for navigation - and rminals | lines tabli ; with reference to the foreshors from

SUiblect Lo, The: HoRO) 0f enaters’ o8 fesiil lnw {I.Mtr Which harbor linew are| | Buch action wou the mouth of the Columbis to tae Call-| W83 the question in the Barnes case,
Subject (o the control of congress s “uh’ltid oF - md nq'ulru that | erentinl in faw fornia line and tie court of appeals, while holding,
vested in the war depantmen ?nc tant {bé made eBt to the Becretary o ﬂ{{c have termi The declsl £ Mr. Justice Benediot,|2# In the Brookhaven oase, that the
the boundary of said watdte shall 2y e War that pro fes are sssentinl to\ Shipping = aistrict  avove - this tly rendercd fn ihe cake oOf the |OWner had a right to erect a pler which
ural bed of the stream (nns ltlh?ve of | har b:_-.A i l‘r:lemohtlon "': e amoun(ine transfarring Ploo: 'ﬂ. of the Btate of New  Yorlk|™ight incidentally be an obstruction to

overflows over the natural s) for

urlmu- of commerce.- and wvigation.

ights for commerce andYnavigation

shal] incldde all improvements for inter-

lock l}r water transportation 1
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: Public centrel of strateglo le_prop- | reation of the land between high and |upon which the crown based Its claim
o '"'”rt'"lt‘ ‘°", “:’d Shae i :x are not und .10 be mz tors coming  erties by t t‘rellcr of ¥~ | low water mark. to the private ownership of the fore-
l‘mt‘:‘hut I__":l 1 t?:o ‘}-o ecrg ttoha?o. tin under n]. Jurisdiction of the War De-|ernment permitting ve *|  The principle is old and fundamental. | shore.
1::.“]&4’;”3,‘ tl‘l; ‘;thgr property or . 1: The public has the right to use the| “Thy study of the history of legal

righta to which they are justly entitled,
T will take a copy of the bill to the en-
Eineer's office here and see what I can
do toward getting them to stand by 'me
after it Is Introduced.” -

An correspondence with the war de-
partment, My. Zieglar has gone over the
history of Portland's barbor and sub-
joined |5 & letter from Becretary Garri-
#on 10 Mr, Ziegler and the latter's reply
to the head of the war department,

Secretary Garrison's Letter.

»«@r Department, Washington, D. C,
Oct, 21, lgg 3.—The receipt is acknowl-

e
from you concerning the occupatien of
the foreshore between the harbor lines
and ordinary high water line, relocation
of the harbor lines and related subjects
in _the asrbor of Portland, Oregon:

Letter dated August 3, 1013, addressed
to Genersl Leonard Wood.,

Telegram October 8, 1013, addressed
1o thgy Becretary of War. )

Letter October 9, 1913, sddressed to
the Becretary of War,

Leotter October )0, 1913, addressed to
the Becretary of War. -

Yt appears that the first United States
{\‘lnhnr lines at Portland were estab-
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vdged of

ed in 1892, on the recommendation
i board of engineer officers, after

thorough

ter, includ

the narrow places upon navigation inter- | located well outside of exipting wharve
entls. ”'!'hls boar rd stated, “"While the con- | and lines established b ty :rdlrl..,nu :'
struction o
wharves and bridges to their present ex- | ing struetures out to these lines, it 1

tent might have been prevented to ad-|belleved, wiil bs beneficl at the cost of many millions, you say is ; justice, and the too great Insistence
vanlage beforehand, vet it |s the opinion ! bor.” i eneficial ‘to the har e Tt is the intention of the attorney

of the present board that but little, If
any, noticeable damage has been done,
and theilr continued existence for so
m"H years has apparantly developed no
sufficient reason for m(tulrin!: removyal
of any part of them at this da
changes rocommended by the rd in
the narrow portion of tne harber con-
slsted of such small advances of the
lines ds would bring them to the outer
end of the wharves which had been con-
structed long before, and some advancg

b The Tevised Tins Teosmmended by tue | other poac by 1360 rlnfomntre anc £Uch 1b the csss, that it has become & Gontantions %6 be Made. * | The crown Inwyers raised the auemii;

T . ) 1
board, and adopted in 1900, are the ex- farther out In the lll;':l ?ﬁnfa:mlz: worth of pnﬂfo‘ezfepbrty Into ?rh'rau All that wlll be contended for by|by making a lease of a piece 21' fore-
the arrowat seriion, wherd miEh  od: | Instend 'l (e Ehor ub ST T RArves; | FoRExapion and force e public fo By | e atiormes  gwneral o that the piers| shore (o ana. Cormelins Vorbh St
ifications have since been made. rmmmndcz by thr:.b.ut:d‘z; #ﬂ. T 8% velop. is I;?ﬁr doudbt. This con- | Dulkheads, docks and other structurcs|a view to establishing legal title by an

Digtrict Offloer's Opinion Quoted. .

Regarding your proposition thast the
harbor lines ba now moved back te glve
greater harhor arei, the distriet officer
roported under date of October 5, 1818,
“In my t:pinitmi ruch action is not now
necessary for the
ervation of the harbor, and if the
were modified so as to nrlﬂ them ghore-
ward, there s a possibilit

{lls or obstructions or struety
fills e by avulsion of flogdl shal
not affect the boundaries of publle
‘waters which In port terminals &n

such other as may be designated by oon- | 1w
ress shall be defined by fixing mean-
m."

Smator Lane
In g letter to Mr. Ziegler from Wash-
ington, Senator Lans says: -
“I'he question of the harbor rights is

consideration of the whole
stibject. You refer to the report of that
board, and may know that special atten-
tion was given to the question of widen-
ing at the narrow places, and the board
reached the conclusion that the removal
of structures to accomplish such widen-
ing “does not now geem to be warranted
hl\' the necessities of the case.” It was
Riso stated with reference to the narrow
section at the steel bridge—'"by con-
tracting the width of Lhe river = —+ =
Bcouring has been Induced 10 such an ex-
tent that the high water cross section
has notua'll{

feet .and th

in

uls would

he Unlted Btates would become In-

X a‘;‘?ﬂhll?'l"“ili for damages, The ques-
& fo"

wharf line and ordinu:x hlfh water ling

{8 one In which the federa

has no interest. It ia a local question,
to _be détermined by the atate courts"

our information regarding the change
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-and positive cure ever known for this
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The way to prove what this great
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- Then, after you have proven to your-
self what it can do, you will go to the
gist and get a 60 cent box,
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e average low water depth Jof the projecting whary It in th wonld  appear from
increased 1714 feot.” however, that If the f:ft S Jl%t t
~ * Another boprd of enginecrs reported | general commerce of the port, sthey
upon & reavision of the harbor lines |should set back to the propoded ‘lines
throughout the hurbor In 1800, having | when it mes necessary to repair or
de a careful examination of the mat- |réenew them. It was foun? tha ‘rjm commerce and navigation are of at least
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other struotu ad
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wWha pedestrians on the foreshore, took the
2 - oo .:;“:!'t‘l‘:"f:“\"‘:::fn' O:hm. for| view thut this'right was Bmieed to the
moval of certain permanent structures | "ecésfities of the situation,
on the beach or foreshore Of the'r Question of Long Standing.
premises situate on Burf avenue and| The long succesmion of legal battles
the-Atlantic ocean at Consy Island, says | Tought on the T'_‘oruhon both in. tais
he 0 and Gﬂui lrctlun Area, I & writer In the New York Times, estab- | country and in England have been in
°n mﬂr- y|tial relfef. The" -od“ lishes a principle for which the attorney | no small degres fomented by the pres-
oS - A ening ‘ths m‘lﬁ“"“md"m produe general’s department has been centend- .ntlu In our law of tbamdoctrino ort jus
rom ' for two years, namely; that grants | privatum, a worrisome inheritance from
!ont 'llilo utl?n.. i'“{: ucu:u ?Ep‘yi‘.‘&u‘?'”' g;.lnud under navigable -:ahu by ths|the days of the Ftuart kings, a relic of
LY Hne and ordinary high | bor measureme 0“ oot m'b 80 | state of New York through the land|unscrupulous Btuart greed bequeathcd
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wa ooncur t t depth, or board, either for commercial purposes | for the distraction of the courts. Or so
lattér is a ‘mg& nllu::‘om nu{% epth, or 1300 foot width by 40 Yoot |or ror °ben:ﬂcm enjoyment, must be|Mr. Coudert has pictured it 'in a paper

nt
t P
ciglon .th : e wua.l f exists that the har-|'aken under the implied reservation to[In his new book “Certainty and Jue-
o B Dond bur sren. navigston: and f1o0) capasity | the people of the state of the ressona- | tice.
ha'mrm' been injured, well as the|ble use, for traveling, batiing, and rec- Briefly the jus privatum wag that

Favorahle to Aot
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N err reansottult Whish Soes net cilat 1 “n"ﬁ’%‘"
"mﬂnuﬂ k. GARRISON, ll'hﬂ. upon Mrux‘oal focal au leg | Mavigable waters of the state. This|institutions has been said to tend to
Beoretary of War, |a re ity o essen to the com- | includen all land up to high water | make one & legal skeptic” writes Mr.
Blogier's Reply to &m-. merce of the natiom, mark. This ig & sovereign right vested | Coudert. *“The history of the English
Portland, Or, Nov. §, 1913.' | You say that my statement of the case|in the people, and can nat be allenatod | jaw is admirably fllustrative of the
Hoh. Lindley M, Gerrlson %frdl“ Ph“‘f cl'% va. Btimaon l't" &0 | aither by the legislature or any state development of legll theorles and thelr
Seereary of War, lgh'tng.ton‘ D, G e T S et Jeave o quote Lrom | yuthority excepl 40 the interest ufjercction imto prineiples or rules which
answeri s my n‘{u:s'ﬁ for a 5.5.!}-.}’.‘.’.’ §, Pare 615, as written by Justice|Davigation or for the public good. come to Da clothed with an almost
estigat f spes hes: ) . Grantas Appear Absoluts. sacred character, yet whose origin upen
:M fl‘tllr:nu%n t«:.t. tfw hl’t-tm* -?3“1’1 “’" ‘tl’a'oﬁ, the Spcretory of Y" o Many of the grints of land under|examination Is sometimes found to he
f:{‘hﬂd jor, commerce and navigation, 'f:t':,'} c,,,:.’,‘.,‘:,‘ “,}'.‘,’.‘ch"["ﬁ.." of ,'ﬂ: water around New York made during|based upon ® misconception of a his-

’ ¢ n the past by the land board are appar-|toric situation.

I’ou Sate fron the 'fﬂm of the board [ fhe  complainants Protest chan ently absolute, and In terms dop not “The theory of a kingly ownership

rhor line. The report of the U. 8, en-
::.f'ﬁ:&%'ﬂ.df.“t.'.ﬂi...&,"'.:.“,".‘.‘ ff.f; Et'laor nt Plttnimr?auud that the con- | contaln this reservation. This was so|of the foreclosure was Invented by an
conclusion thal the removal of siruc. ditlons of high and low water had not|of one of the grants involved in the| ingenious erown lawyer, one Thomay
Steeplechase case, Digges, In the relgn of Ellzabeth. Hix

tures oceupying narrow places In  the |Ohanged since 1845, but as along & part
The attorney general's department|clalm was that the foreshore belonged _

river “does n6t now seem to be war-/0f the shore of the island the harbor
» everal n et
"%‘;"Nberﬂ';'“:g."ﬂ:':: ‘:rfrtthl. ‘.d.'t‘h f}:{'.,.‘,’: hll.:: ;:‘:ﬂ.-m “I.w“dmnt“! contends that Lis reservation is Im-|to the crown, not as other royal prop- ‘
ra - 2 |isted, it seomed -dvlnb} to chm? it| plied, and commenced an actlon for tha|erty, but as part of the royal preroga-
s0 as to colnoide with ﬁ. actual high) purposs of vindicating this principle, | tive, and he supported it in a learned

“following communieations
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“The board, while locating these lines, | ¥ater mark. A copy of the re With| which resulted in Justice Benedlct's|thesis on the subject based upon an
;:f‘!tl::'_lg'{n;}s tjﬁl‘dmg’:‘:um forPtha hest :3“ P‘.’:g:;“" ‘;‘.’l %‘.".’{l‘;{."‘“ng&“&; decision. Thia declslon holds: asgumption of a state of facts of which
has kept in min ot e nhm:ic:lroh::rms: the bill -nrx mede a ur} af it. It is Th‘er% pre_mne re:ltlrlct'l‘onld upon 1tha th};e‘rehu no proof a:lm thatre\'al}le ot
intica of the rver: on jeavored to|8tated that the location o g_proposed | STant, but, on the other hand, there are| which almost certainly existed. It ap-
avoid g8 much as pousible any interfes- |Narbor line was within the ».3’ of the|no words to indicate any intention to) pears that during the relgn of Eliza-
ence with structures at present existing (SLTeam as it existed as & physical fact.” ?;lrra":mg;r assa f"“i’ oy Ithe p::lblju: beth and of James T, in & number ot
along its banks, It is probable taat dif- th"-]""“{ﬂ ll?l;!lt!l" l'rgmm e”nb:votu:at th‘.t oot p;rant‘dbe- ;g;"bp““‘:“:o t:h: caser, the crown clalm to foreshore
3 25 L heve boum talset Lhe, location, of e, achor lng 8¢ the| DERW M5, FRsSoGE Ot OPREAME 6 65| el wek made b7 astute lwgers:

W ne| Dot hold that the grant js vold but|filled with xeal to enlargé the royal
tlf:;lﬁl %.llil:s:'};:' :ﬂf" it ot that the m:e rgr. ?tr rt’:d:::e:i:lobﬁudﬂh: E‘Q‘:‘? merély that it is to be construed as|jurisdietian: but all thase cases seem
struetures used to: eare lmz.l'm"““l by retary of War, and 7 am unable to ac-|subject to the public right aforesaid, to have been unsucoessful until the
and built at considerable sxuas mmﬁ"“]mnt for your statement of the resulit- he judgment of the court in the|famous case of Attorney General V
owners, he remoere of.wh ch.“u‘: .:zr,, E location, unless it be that the War | Btesplechass case directs that the fol- Philpot In 1628, which, we may say in
time In the future does not now seem J riment refused to profit by the de-|lowing structures on the property in- passing, 18 mentioned in the dissentinyg
be warranted by the necessitien of the |C810D, Az 1n the Pertland - o g °f| volved be removed: the fences and bar-| soinion fn the Broolkhaven case as the
case. It Is only where wharves extend '::‘ﬁvé'-lgo';tmﬂltzﬂ- ':':ﬂ‘: ﬂ'lh' gra on either aide of Steeplechase leading English case establishing that
h:strloor!ar;.]l.t lhlwrm.lll;.beyond the landward frofh the Jf&‘m line after ark, owned or used by the defendants; | goctrine.
5mnnyl and w!l'ﬁ.r: ‘i‘.f:r:' bl ‘ﬂ. 't.‘ !u;iu won ln int the cﬁ:l:of R pr:p‘l:lr;ch:;: m";‘;:u'm ";n n:{c‘:?e; “It i3 extraordinary tiat It should be
material encroachmen gard s orm ¥ | the fo o ty

roa L ugon & limited officer, wi gi? you coneur, "that &|the same with the pler; the rollet l:l:. ‘;?fr:u::nffn'éz,mé:- ih;) rﬂp:rl;‘

he

waterway. that the board has thought it whi
easary to place the harbor lines so as |©hange in harbor lines is not now neces- coaster and the machine horse rallway, ‘ata w &

chate I dos ot “abpets: ihat here ia M mIEN hyBIve: the Unicad Btktgw | #0 far s thess Structures or any of | the," the ‘mas’ wes acciiin by hones
any im iate Mc“.ﬂy for ﬁ,, r,f,::"l litigation s:.nh riparian ovn.u*u it | them project beyond the mean high soms of whom sat In the famous Ship
the result of the|water line. It provides that the plers Money case and upon whom history has
erests of the |Vittsburg case heré "tg:'-m“‘ to | may I"”’#‘h provided  that sultable | piaces o heavy lead of obloquy. The
from that quarter, and that the Ih.' means of free. passage under or around | gecision was apparently procured, as

‘E“g““&"l&ft 1‘;:0"’;;’1'!"“:‘:”‘"“0? them_ bs maintained, other words, | (he Ship Money judgment had been by
» PARINO the decislon le that all  obstructions - -

y ! the personal pleasure of Charles I, for

89 much force as the riparian claims of | Must be removed that prevent free en-| ), purpose of obtaining for the crown
upland owners. . Joyment of the public right to use the| pronerties and revenues to which it

That it is now o to replace| beach, and that &l) stryctiires must bs| had no just title  The clalm, says Mr. |

some of the existing|The contractions resulti g from bu‘l]?. 't’?rllsn:':: ‘iflna'rllg.::ld ox th p‘n e ou: erected ht;-a such & Way as not to ob- Moore, was founded in untruth and in-
L] struct this right, )

been increased 000 squarae

r
1
peop

studies of the effect of |very few excepllons, the ifne coul

) something in whi the faderal govern- | upon it by Charles I, unquestionably

You will observe that the language|Ment has no interest, I can lurﬁr re- | general's department to bring action | was one of the causes of the great

You quote refers to ‘“narrower portions ®iZe that, since the publie ul‘ﬁvtl’tlll for the purpose of removing such ob-| revolution. .

0f the river,” and not to certain other |Add funds Involved are for fublic com-| structions wherever they exist on the| “gir Thomas Townnend, writing to

“abnormally”™ encroached upon ‘pcu-um merce. The federal and local Jurls-| ahores of navigable waters. A com. a friend as to the Philpot cass, Mti-
on was z

di " pendit Ars oon- :
miade, that. whie repAIrS Decame Rovie current and he iremendous® losans|Plaint now exists in respect to certain mates that it will be properly disposed

sary the whart lines should be made to |10 both come out df the people for|Structures on Manhattan beach. and an|or ‘when moma of the barons have ro-
conform to the lines then fixed byothg whom tha trust is §mpo upon both. |&etion has recently been brought by the | cefved directions from the king.' The
board, Isspeclally does thhe federal trust be- | attorney general against the Delawars case itself seems to have been & moot
corfftfh 54,60 90,10, sopdtion 7| ome npartad page, 1 oom, minae & Mudson compen™ o combel the e | hee, somieives By b Eanes e
somp. o old s

not now extat. Inatead, howeyer, at the |Antl the local courss refuse rellel. Thas Laxe Georga, ructions on the beach at| for the purpose of obtaining a decision

*.'"  The

TOWLE’S

action. It mbpears an odd ocolneldence
that the court of appeals, two centurles
later In the case of another Vanderbilt,
should have declared as New York law
the proposition advanced by an earlier
Vanderblit on behalf of Charles I in the
Philpot case.

“That a declalon rendered under such
clrcumstances shonld Jiave steod in law
in the United States for more than a
ceniury ia s sirong commentary upon
the conservatiam of our judges, and per-
haps, incidentally, upon thelr lack nf
knowledge of or indifference to history,
at Jeast as found outside of the reports
of the law courts. !

“The ‘Grand Remonstrance' of 1641
is almost as noteworthy a landmark in
the history of English liberty and con-
stitutional law ag the great charter
itself, yet how many Jjudges who have
loarnedly considered these questions
have had in mind the 26th artick of
that memorable doocument, charging ths
king ‘with taking away of men's rights
under eolor of the king's title to land
between high and low water mark? " |

Euglish Lew Inapplioable. 1

“The jus privatum of the crown, by [E
whalgh the English king was deemed to
own the soll of the sea and of naviga- |
ble rivers in his own right, rather than
a8 a sovereligm holding It In trust for
his people, however applcabls to tho
opnditions In Great Britain were totally
Inapplicable to the mltuationa of the
®olonlsts of this country, . .. . Thare
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