Jaw-Breaking Words Cannot
~ Obscure Fact That Supreme

. Court Misconstrued Law; s
ssertion of Writer.
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By J. B, Zegler,
The Oregonian in ita Bunday editorial
says thut “although the doek suit is now

& closed [necldent, in commaon justice to

the supreme court, a reply should ba

made to the continued attacks upon that
tribunal by the men and interests
which encouraged the shoestring legls-

Jation in which the commission has been

defeated.”

* The doek commission was In honor

bound, when it found the state holding

A trust title to the slte selected for the

purpose to which it designed to put the

land, and found Itself enjolned by an
adverse claimant, under a wharf right
unused for 60 years and dead, to assert
and protect the publie title. No Inter-
eat has “encouraged them” except solely
the publie interést in dn endeavor to use
the dock fund for dock construction, in-
stead of paying it out to thg hungry
rabble of lawyers and batteners wupon
any Eubllc property as valyable na this,
| swhich falls in thelr power. - Portland
| has been particularly unfortunate in this
respect. ‘
Deadly Work of BRywiers.

In her very Infancy, shystering law-
yers fastened upon the people of the
town the adverse contemtions of squat-
ter claimants. Bome of those who then
lost title to their property were In pos-
seaslon before the successful squatter
claimant, and some had pald him thou-
sands of dollars for quit clalms, but
through the weaknesses of courts and
legal procedure the Injustice was fas-
tened upon them, just as the city lost
its public squares and levees In the
BRIMS WAY.

It is only In quite recent years and
without the shadow of a claim thal
riparian owners have bésm platting and
golling the river down to the navigation
line. A “privilege to whart out to deep
water” over the state's submerged land
does not constitute a roeal proporty with
bounds whi can be sold In fee any
more than & #treet franchise constitutes
a right to sell the street.

Latin Uped to Cause Foar,

The Oregonlan says thg repeated and
open charges that the supreme ecourt
has reversed several former rulilngs s
based on chance phrases or collateral
opintons found among the great number
of supreme court declslons on the sub-
ject. These it says are called “obiter
dicta” and “ars universally considered
not binding.”

Tha Oregonian wields that jawbreaker
of the dead Latin, to excite the same
superstitious fear that Samson doubt-
lests excited, when he wiplded the jJaw-
bone of the dead ass, and, doubtless, It
expects to strew the fleld with dead
Phillstines, just as Bamson dld.

“Obiter dicta” Is the legal jargon for
an opinion incidentally stated In a do-
cision, not necessary to the case and is
held not binding, !

The sentence roferrsd to In the case
of Montgomery vs, Hnaver, and guoted
and affirmed as late a8 the case of Ore-
gon ve, Portland General Electrie, prob-
ably. the last Willamette case on this
issue is an follows: .

“It Is suggested that the shore owner
of upland takes to low water instead of
ordinary high water mark, but the rule
to the contrary has been so firmly es-
tablished In this jurisdiction that it is
unnecessary to treat the question fur-
ther than to c¢ite the cases In whica It
was involved.”

Real Issus in Oase.

8o far from its being only incidental
and “obiter dieta” in that case, the insue
in that case was the boundary between
thg wharf rights of Mrs. Montgomery
and Bhaver. That, as stated by the
court, was established by a line extend-
ing from the ordinary high water mark
at rvignt angles with the thread of the
stream to the wharf line, The thread of
the stream Is the base upon which the
dividing lines are projected to the shore
termiui in the ordinury high water line,
which determine the area of the wharf-
ing privilege. Thus It becamg “essen-
tial” to establish the high water lins.
The land down to low water mark al-
leged to be granted by the act of 1874
was not bounded in this way, and the
whole dispute In this case was over the
difference in the boundary lines, as
formed by the upland linés extended, or
run at right angles to the thread of the
stream,

This declsion not only Indisputably
establishes, an stated in this case and the
later P, G. E, case, but decides that the
wharf right extends to the high water
mark and hence all below that line s
subject to the jurisdiction of the state
or its subject munieipalities for public
commerce and navigation,

Not only does this apply to these]
cases and others already quoted, but to
all other cases arising on this question
on the Willamette. If this is not trus,
let the one to the contrary be produced.

Right Always Existéd.

In thls case, the court also says:
"Section 4227 (the wharf act of 1862)
is only declarative of a right which al-
ready existed at common law and is a
permissive statute which alludes to cer-
tain things that may be done, but does
not vest any right untll exerclsed.” This
al=o the present anarchical decision and
the Oregonian denles,

The Ogegonlan, as does the ocourt,
again qudtes the dead aot of 1874, held
inoperative by every prior case consider-
ing it, and repealed In 1878 (L. O, L.
1878, p. 64), "

I cannot understand why (his repeal
is persistently ignored except it be that
they hold an error, well backed up, 18 as
good as the truth. - '

In the case of Lewls ve. Portland the
court says of this act: *"But even if the
legislature granted to plaintiff every
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: the common law descended
the'English and olvil law, and with
h no statute of this state or court
slorl hag in until one. ’

The acts, authorities and decisions on’
which this statement is based mre not
“obiter dicta,” Incidental or garbled, but
contaln and comprehend all ths law prior
to the present astounding decision,

Mow Is Wiain,

Bection 266 of Dilion lainly ‘' an=-
nounves the law that the 8 of navig-
able waters up to ordinary high water
mark are held in trust for the people
by the sovereignty of the state, and that
the state can not divest them in such
way or to such extent as to impair the
purposie of the trust, the public use of
the water and its shoves. Yet, the
court In this case reads that long meo-
tion through and only salebts the para-
graph stating that as yet no fixed rule
has been established eaxaoctly defining
the relative riparian and public rights,
and reeks upon that to interpret a law
for Ovegon which does not exist sxcept
in the unjudlelous mind of the court

The Oregonlan says “It should bs re-

membered that wharf rights attach to
upland, ot to overflowed lands.” This
Is Ite explanation of the language of
the court when it says the shore owner
only takes to ordinary high water and
not to low water,

Both Cannot Own It

In that c¢ase, then, below high water
iIs only whar{ right, and thera is no
title effected by the act of 1874, If th.l
title, nowever, does run down to lowi
water, the wharf right must stop there,
because the shore owner and the state |
cannot both enjoy an exclusive fes ti-
tie to the sirip between high and low
water, ) .

Unless, indeed, we agres with Niet-
gsche, when he says: “That we can not
predicale of a statement that it is both
true and untrue, 1s only a sign of our
own weakness"

Further, It Is claimed the

ecourt In
the present case, Instead of reversing
itself, specifically reaffirms that “on
upland owner of land bordering on a|
navigable stream owns ouly to the high
water ling and tha stream and the
river and it® banks and its bed belong
to the state.,” But as in the Montgom-
ery va, Bhaver case one cannot rely on
an isclated weptence or paragraph to
ascertain the court's meaning, What
hasa been sald before and what comes
after must also be read. In the later
oplnien the court says: "In the case at
bar the adjacent overflowed land has
been conveyed by the state to the up-
land owner."
Right Is Continuous,

But the former part of the statement
ils a statement of the fundamental
rights of soclely Incorporated and ex-
pressed In common and constitutional
law, the power Lo abrogate which has
not boen conferred upen the leglslature,
The right is & constant, continoous and
inalienable vne. Prior to the present
case on Lhe Willamette, at leasl, it has
been’ so held by the courts, Publie
and private acts and investments have
been made all these years on the law
s thus expressed and “firmly estab-
lished,” and it will work a tremendous
hardship and injustice upon the people
to disturb it now.

The lutter part of the statement quo-
ted is contradictory of the first part,
the alleged grent belng a general one
coveriug all the shore of the Willam-
ette, If the state has conveyed It away
by valld conveyance, then (it does not
own t. Hut the beds of streams up to
ordinary high water mark are perma-
nent state public property. The state’s
right to sell only extends to swamp and
tide flats, not useful for commerce and
puvigation,

The reclative rights of riparian and
public have not been better expressed
than by the court in the Oregon cass of
Parker vs. West Coast Packing come

pany:
Private Rights Subordinate,

“That wn owner of land bounded by*
navigable waters possesses important
riparian rights by virtue of such owner-
ship ls not open to question. He has
a wharf right which he mAy reserve
or convey away with upland; but in
subordinativn to the public rights of
navigation. Buch rights, howevel, are
mere Incorporeal hereditaments, The
land below high water mark upon &
navigable river and which constitutes a
part of its bed, belongs to the stats in
1ts movereign capacity, subject to the
riparian rights of the owner of the
land above agpd adjacent thereto,

“The state, however, cannot sell it,
nor can the state control its use except
to increase the facllities for navigation
and commerce, Nor can the riparian
propristor grant such land, or any right
thereto, except such right as he him-
self is entitled to enjoy.”

This was the "different view” of Jus-
tice Thayer, departed from by the
Oregon court only to deny that the
riparian right for private use was in-
vinlate except in behalf of publie com~
merce and navigation. The Oregon
gcourt has declared against the upland
owner having any right whatever as
against the state. Judge Dillon, who'
has written the common law on the sub-
ject, ugreed, apparently, with Judge
Thaver, but he, Thayer, and the rest
of the Oregon ,court all agreed that
when it came to the use of any part of |
a stream up to the ordinary high water |
mark for navigation or its Improve-
ment, includaing wharfage, that the pub- |
liec right for such purpose Was para~
mount and inallenable,

All of which the present declision, and |
it alone, has denied, confessedly In In-|
half ¢f private Interests.

That is Lhe law “firmly established.”
The court has reversed it and its own
former declsions. It and ths Orego-
nian either can not ses the publio
right thug so clearly stated, or  they
will not, The question is not ssttled,
but will come up again, with a whole
swarm of other less benign but more
dire demands, hatohed out by the fatu.
ous oourse of these riparian adven-
turers,

The chauffeur of a powerful steam
roller in the north Berlin suburbs, uml
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THE BEER THAT BUILDS YOU UP
Nourishing because nutritious, refreshing
because ripe, thirst-quenching because of
its coolness and flavor,
in master brewing,
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The Trunk of a Hundred Conveniences

mm] TI-ON Wardrobe

Trunks

~Imagine the joy of arriving at the end of & long journey—
across the continent, down its length or across the Big Pond—
with your clothing in PERFECT CONDITION. No wrinkled
clothing or brows—no ruffled feathers or temper—but clothing
and disposition in perfect serenity. It is all possible with

Innovation Wardrobe Trunks

—The trunks that are equipped with the clever hanging arrange-
ments for garments of men or women, and a series of drawers
for the countless necessities of a journey. The trunks with the
rounded end, defying the efforts of the most accomplished “bag-
gage smasher.”

—In three sizes, styles and outside construction—the Petite, the
Demi and the Regular. Iron bound, canvas covered; fiber
bound, canvas covered and extra heavy, fiber covered and bound;
containing five, six and ten arms, with drawer arrangement the
same except necessary variation according to depth.

Prices—$25.00, $30.00, $50.00, $65.00 and $75.00
Sold exclusively at this store

—Basvment.

Apropos of Vacation Trips
Here's a Special Clearance of Suitcases

Clearance $1.25
—Genuine mattin g and

Kato cane suit cases, over
box frames, leather cor-
ners, 24 inches.

Cane Suitcases, Clearance $2.75

—Suit cases made of genuine cane, over wooden frame,
with inside pocket, cloth lined, 24-inch size.

Cane Suitcases, Clearance $5.00

—Genuine closely-woven cane case over wooden frame,
with leather straps and corners, inside and end pockets,
" cloth lined, 24 inches in size.

$7 Genuine Cowhide Suitcases $4.95
—These genuine cowhide suit cases are linen lined, with
inside shirt fold. Have double riveted corners, umbrella
strap and brass lock and catches. Made from excellent
selected stock. —Basement

Clearance Summer Wash Fabrics
15¢ White Linne, Clearance 10¢

—This is the best linen substitute in the market—after being
laundered it looks exactly like linen and is specially adapted for
dresses, middy blouses, children’s dresses, and, in fact, for any
purpose wheéré linen is used—32 inches wide,

25c Japanese Crepe, Clearance 18¢
~—Fancy stripes, !uph stripes and plain colors in pink, red, yel-
low, lavender, brown, rose, tan and mustard. A. material that
makes ideal house dresses, children’s rompers and kimonos,

40c Balkan Crepe, Clearance 25c¢

Full 32 inches wide—in white with neat floral effects in such
colors as blue, green, lavender and tan.

35¢c and 25¢ Wash Fabrics, Clearance 15¢
~—This lot consists of stripe tissue, windsor crepe, check voiles
and Normandy suiting. New material in excellent colors.

Imported Wash Materials Now Half Price
Selling at §0c a Yard; Clearance 25¢

—About 2000 yards of the finest imported silk mixed wash ma-
terials—woven in dots and figures in self colors—printed mulls
and jacquard weaves. A wonderful assortment bf weaves in a
variety of colors. —Basement

$2.25 Colored Liberty Crepe $1.59 Yard
~Just a few pieces left of this beautifully soft imported crepe,
suitable for evening or dinner gowns. Comes in mottled and’
striped effects, in the most pleasing color combinations, with
satiny flecked stripe running through. —Basement

35¢, 40¢c and 50c Fancy
Ribbons, Clearance 27¢
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WOMEN ARE TO ATTEND:
AD CLUB LUNCHEON|

The Ad club will hear about "“The
Power of Advertising and Optimism®™ at
the meeting for luncheon at poon in the
Hotel Portlani Wednesday. B G
Lewls, founder of the American Wom-
an's Republioc and ths People’s univer

er | atan gavernment would jook _;ﬁru&-,ﬂh,
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orosms to the United Btates,
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n the City Prices”

The Lipman-Wolfe Clearance of Lingerie Blouses
Is the Most Talked of Sale in Town

A Myriad of Exclusive Styles
A Wide Range of Special Prices

~It will well repay any woman to attend this sale and fill
her wants for present-day and future Fall needs. Cuality
considered, this blouse sale offers unmatchable worth at
these sale prices.

—Every dictate, whim and turn of fashion has been fol-
lowed. Every embellishment that could add distinction or
novelty to these, waists has been employed. Waists for all
occasions, for travel, work or play. ; {

—Blouses of fine white voile — of Persian Lawns — of Batiste — and of Soft Mulls — trim-
mings of Cluny laces, Baby Irish laces and soft shadow laces—dainty Swiss embroideries, fine
tucking and hand embroidery. Many happily trimmed with touches of contrasting colors.

—Made with high or low necks—Dutch, square or round cut—eome with turndown collars, Robgspierre collars and
Byron collars; three-quarter length and short sleeves. ' »
The opportunity of the year for the woman who wishes to be daintily and tastefully dressed at smallest outlay.” | B

$2.00 Blouses clearance $1.28 $4.00 Blouses clearance $2.75
$2.50 Blouses clearance $1.73 $4.50 Blouses clearance $3.00
$3.00 Blouses clearance $1.95 $5.00 Blouses clearance $3.25

$3.25 Blouses clearance $2.38 $5.25 Bleuses clearance $3.30 E
$5.50 Blouses clearance $3.75 o
$6.50 Blouses clearance $5.00

SPECIALS

CHILDREN'S COATS, HALF PRICE

Sizes 2 to 6 Years
—Made of serge, eponge, fancy mixtures and diagonals in the most ate
tractive of the season's styles—box, Bulgarian and pleated styles—some
with large fancy collars or notch collars of soft silk, velvet or other con~ |
trasting material .
Regular Prices $4.00 to $19.60; Clearance $2.00 to $9.78

CHILDREN’S $1.25 AND $1.756 OUTING HATS, 8%¢

—8mart little hats of flannel, Bedford and linen cord in pretty
effects, trimmed with silk band and feather stickups; some in ratine in
pretty mixtures, —Fourth Floos

85¢ APRONS—ONE-DAY CLEARANCE, 5%¢

—Made of percale in dots, checks, stripes and plain pattern. These are
trimmed with pipings and bandings of contrasting color and material;
some have yokes, others belted backs. —Fourth Floor

$1.50 BRASSIERES, CLEARANCE 98¢

—In three models, one with embroldery yoke, another with inset veining
and a third open-hook front. The models gre W. B, Reduso and De

Bevoise.

3

$3.50 Blouses clearance $2.50
$2.63

$3.75 Blouses' clearance

$2 Japanese Bronze
Reed Fern Dish $1.25

—Artistic and new are these
handsome Japanese reed baskets,
in round shape, holding perpetu-
ated fern, set in tin receptacle,

8-Inch Casserole
Clearance $1.95

—Praised by every woman for $1.00 CORSETS, CLEARANCE 75¢ g
their utlity and economy. -
Mounted in pierced brass frame, —In W. B. Nu Form and C. B. a Ia Spirite, made of batiste and coutil §
heavily nickel plated, with ebon- in low and medium bust, long over back and hips, two pairs of hose sup- i
{zed mission handles and in the porters attached. —Fourth Floor" o
standard brown fireproof cook- .
ing ware, WOMEN’S DRESSES, CLEARANCE $12.85
—~Dresses that sell regularly up to $27.50, of all-wool serge, and a fow i
Coffee Percolator crepe de chine, in biue shades ligh und dark browns, wins, gray and
black, and some in hair stripes. Trimmings of satin, braid, fancy -y
Clearance $4.95 collars of lace or embroidery. Straight or draped skirts, ~Third Floor -

—Good coffee is the foundation
of much happiness, and the way
to hawve it is to use a percolator.
This is a 6-cup size, and comes
in four different styles. In nick-
el and copper finish, with latest
improved alcohol burner.
—Sixth Floor

omen’s Sweater Clearance
One-Third to Half Underprice

$3.00 Sweater Coats, Clearance $1.49

—The finest Angora wool is used in these sweaters, and they are
just the right weight for beach or mountain wear. They have the
popular and comfortable ruffneck collar—two good-sizsed pockets
and self-colored buttons. In pure white, light gray or a pretty
shade of cardinal,

$7.50 Norfolk Sweaters, Clearance $4.75

—The fashionable Norfolk coat sweater of pure worsted, making an
ideal garment for golfing and walking. In cardinal, new tan, navy

DOMESTIC SEWING
MACHINES

A $5850 Rotary Model.

Clearance $38.50

—8old with a lifetime guaran- blue or white with cardinal collar and belt; also heavy stitch
tee on the easy payment plan. effects in cardinal, light gray or white, All made with the ruffneck
collar and double pockets. —Fourth Floor

$1.00 Down, $1.00 Week
~Pifth Ploor M
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