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DAY ENVES
VERSION OF

JURY TRIAL LAW

Supreme Court Cannot Change
Verdict but Can Pass on|
Law Applied to Reach This

|a fair and impartial direction of the
law applicable to the facts

|
—

Judge Thomas O'Day has r:.:hmmgll
his brief to the supreme conrt 'n the
three-fourths jury case, which has bf'P‘n
brought up to gottle most peints In the |

constitutional amendment covering the |
reorganization of the jndicinl system url
Judge O'Day’s brief was !

" e
::ﬁm':::‘nl and he argued befnre the Fu-‘
preme court at the Invitation of the
judges. Other attorneys lave heen |
asked to do the game, and some have
m:“!ﬂ!:‘!ﬂmt to stralghten out the real|
meaning of the phrassology of the|
amendment has simmered down to t.hreai
points: First, whether cases ‘I"'mﬂﬂxw
when the nct bacame operative were af-
fectad by it; socond, the question of just
what power has heen delegated to the
and third, whether the

ial by jury shall remain In-
:iif‘\:‘:t:r ::dl‘\iu }hﬁof, which is in n\al-l
{tyv an answer o questions submitted tul
members of the Oregon bar hv the su-y
preme court, he dealn principally with |
the extent of the additional power '1““;

me court.

m;u?:ereﬂ'l‘mr has answered in r!nmnl
the third question sent out l\.y the su- |
preme court, which reads: "If In ac-|
tions at law, Involving value In romm-l
versy more than $28, no® faoct tried by a
firy shall be otherwise reexamined In
any conrt of this state, except where |
there is a total absence of testimony to |
support the verdict, what consideration |
shall the supreme court give to the tes- |
timony, among other matters submitted
upon an appeal. In affirming the judg-
ment appealed from without regard to
errors occurring at the trial on the ome
pand,” or on tha other in determining
what dlifferent final judgment shall be
entersd on appeal?™ X

Judge O'Day declares that the amend-
et as it was passed at the last elec-
tion., amends Articls VII of the constl-
tution, which creates and defines th
judicial department. He argues that tho
right of trial by Tury can not possibly
be affected by the amendment, as it is
provided for in_the bill of rights. His
argument Is that the reading of the
amendment shows that It was framed
to permit the supreme court to overturn
jury verdicts only when the testimony
showed absolutely no evidence to sus-
taln the decision.

Judge O'Day contends that If a trial
court rejects important testimony or
misdirects the jury, there can be no
trial In fact under the amendment,

have worried over the phrase, “no fact
tried by the jury shall he reexamined,™
and gives this answer:

Case of Wo-Trial in Fact,

e affirms that members of the bnrl
[

“These words have been n
the constitution of the United States
for more thav a century and have re-
celved judicial construction for that
time and therefore should have a fu-
diclal meaning. In a cass named the
court 18 not examining the facts passed
upon by a jury. It i examining the
fact that the court did not allow the
jury to have the facts or at least the
material facts or, if the facts were al-
lowed to go to the jury, the court mis-
directed the fjury as to the rules of
Inw governing their deliberation. For
instance, if the court ghould admit a
promissory mote in evidenca and then
ghould tell the jury as a matter of law
that the words ‘for value recelved, ete.
did not import a consideration, and that
fn the ahsence of proof of consideration
the verdict should be for the defendant,
tha court would have no hesitancy In
saying that thers was prejudiclal error
and would order a new trial

Discussing the questions brought up
in the third article, thea Portland Inw-
yer has written

“In the late proceedings of the Na-
tional Bar association It was recom-
mended that In law cases the question
of fact be determined by jury; that the
questions of law he reserved for the
court to apply samo in accordance with

the mature concluslons of the court
as tn what rule of law should be ap-
plied to the facts so declared by thg

verdiet of the jury. The verdict of the
Jury under thls arrangement stands W
any controversy as a final determination
of the farts. TUnder thig amendment
the evident intention is that {n all ac-
tlons at law where the amount in con-
troversy exceoeds $20 the right of trial

by jury is preserved, not only preserved

but final, For vears after the adop-
tion of tha constitution of the United
Btates the courts applied what 18 known
as the "Scintilla Tioctrine” to the ver-

dict of juries. This wus also the doe-

trine of the state courts. FIifty vears
ago a lawyer's library did not neces-
sarlly have to conslst of elght or ten

frelght cars of books In order that he
be able thorogghly to Investigate @
proposition of law. ‘The facts in the
cage were not bhefora the court an ap-
peal, excapt in g0 far ns It was neres
eary to explain the point of law ralsed
by the excoption

“But under the modrrmization of the
Iaw the rourte have adopted the doc-
trine that in the tria) of all questions
at law in fnry cases there B oa prefime-
Innry ouest r the fades to deter
mine whivh i1= whether the shainld
o tea Jury aor whictber tha court shonld
Erant m nonsiit This examinatlon of
the Tacts 1 # thls trial of the issnes
nf fart hy 1 tadge = denominated
‘N oprelimlaoary question of law In the
oplnlon of the writer thiz kag 1ed 1o
an interminable g » that nn aw-
YOr cin say in w 1 v
15 He may knn ' Te il ]
may be will versed | ra of pyl-
Avnce, he mav have nll the )= --.1
then hn fe unabls to qdvise 1is elient
what the law Is a8 to a4 unrt leer b5
becapse under thie sevatem 1 w ale
matter 1nngl be pul up 10 8 trial judee
and he must determilne the faots e
Judge will arrive at oue oneluslon and
another Judge on ne same facts will
reach an éntirely Mfferent one

“The case 18 then appegled gnd this
court is asked to pass upon 1)) ‘nre-
liminary question of law’ andd fredqient-
W—wory froquently—reaches s ehacin
slon coutrnry to the tris! court and the
case {8 necessarily reverscd. The fucts
in each case are discusead and law
books without 1unit are the result. Na

rile of law, excepl “‘the iaw of (he case’
io necessarily settied hecause
{lar case It will be contended the farts
nrp different and the court s
upon to review them and fix the law in
that case. In the cases | have in-
#tanced T emssume the underlyving prin-
viplesg of law are the same in eael)

:lu-\nUnl‘lu ap
aWidencd kt allY tlie second case men
tloped wouldl not be appealed

“In_the early history of this ques-
tion, the courls as I have siated, ap-'

th statement that ne court, supremeas or

part of |

In a sim- !

ca'lled l

r
the facts=praliminary and othorwlse—
were laft to the Jury (except the single
) whether thers was ooy

plied the Scintilla Deoctrine. 1f there
were any evidence to suppart the ver-
dict the court would not Inquire into I,
and what 18 attempted tb be done by
Ilhls amendment is merely to apply thé
[ Scintilla Dootrine and make it a part
{of the constitution so that the trial of
ia question of fact by a jury means
somothing., It takes out of a case this
continual appeal to thls court upon &
|(i“*3110n of fact because If lawyers in
| advance know that the courts will not
Isu into the question of fact or examine
| the facts for the purpose of saying
whether or not ths verdict Is correct, the
only thing left to litigate is the law
| questions involved.

) Proper Termination of a Case.

“If the trial judge makes no error in
the admlsslon or rejection of material
avidence and If alter the evidence is

| submitted to the jury he gives the jury

l&l!he case,
| tha werdict of the jury ought to end

" Verdict. |

the controversy. Litigation ought to
end at some time and tha world be al-
lowed to move on., It may be sald, how-
avir, that {f it be true that the court
may not reexamine any question of fact
pussed upon by a jury, what object and
purpose |s there In putting in the fol-
lowing proviston in ih'm amendment:

“cUntll otherwise provided by law,
upon appeal of any case to the supreme
court, elther party may have attached
In the bill of exceptions the whole tes-
timony, the instructions of the court to
the jury, and any pther material to the
decizion of the appeal. If the supreme
court shall be of opinlon, after consid-
sration of all the matter thus submit-
ted, that the judgment of the court fp-
pealed from was such as should have
besn rendered In the casa, such judg-
ment-shall be affirmed, notwithstand-
Ing any error committed during the
trial; or if, In any respect, the judg-
ment appealed from ghould be changed,
and the supreme court shall be of opin-
fon that it can determine what fudg-
ment should have been entered In the
vourt bolow, It shall direct such jydg-
ment to be entered In the same manner
and with llke effocl as decrees are now
entered in equity cases on appeal to the
supreme court.'

It Makes Jury Verdict Pinal

“My answer to this question 18 that
there were two objects spught to be at-
tnined by this amendment and that In
all law actions the verdict of a jury
shall be final because under thls amend-
ment 4 does not say that it shall be
final ns to the trial court only; the lan-
guage Is that ‘no fact tried by a jury
shall be otherwise reexamined In nny
court &f this state’ This Is not a
statement that the trial court =hall not
reexamine a verdlet of a jury, but it is

otherwise, shall do so, If the previs-
fon following this means, that this court
shall examine the facts and render such
Judgment as it sees fit, theéss words
that the facts found py.a jury shall not
be reexamined by any court are of no
avail. They are meaningless. It was
therefore, Intended to change this state
of affalrs and make the verdict of the
Jury finsal.
Reversals on Minor Errors,

“On the other hand, there has grown

up the system of law of reversing cases

| trary, thefa has been substantial error,

ficult for a pourt togsay in advance
what are i\kluntlnl n’hd what are not
substantial errors, yet it is perfectly
mpparent that cases are reversed wpon
PetTently apparent trivial arrors t
coilld not, in any manner, have affacted

o question one way or the other. Now
Ity is Intended that the courts should
not-reverse casés upon these errors that
ars not substantial. It is-true that the
court may and will meet with many
difficulties when it comes to apply this
rule, but difficulties continually con-
front a eourt which have to be solved.
Such 1s the ruls rather than the ex-
ception.

“My comstruction of this constitu-
tlonal provision is, first, the verdict of
& jury Is final without power or right
of this court to disturb It

“Second, ellminating the question of
fact, the guestlon of law to he applled
10 the wverdlet I8 left to this ocourt
largely In the same sensa as the recom-
| mendation of the National Bar associa-
|tion or at least the recommendation
jof the committee that had it in charge.
If there has been no substantial error
| tha verdlet should stand. If on the can-

and the court may determine from the
record—the entire record, if you please
—that a contrary result than that
reached should have been had In the|
court below, notwithstanding the ver-|
dict of the jury, and accepting the ver-
dict of the jury as final upon the facts,
then a judgment should be rendered
the other way. 1 could instance cases
whers this rule might be apniled but
it seams to me that any judge or law-
vear may have noted many Instances
where this ridle will be applicable and
salutary.”

UPPER BERTHS TO BE
ABOUT ONE FIFTH LESS

February 1, Pullman sleeping car
rates will be reduced, but to what ex-
tent cannot yet be told exactly, It is
understood, however, that the
tion on upper berths will amount to
iabout 20 per cent of the cost of a lower
berth or that the charge for an upper
will be 80 per cent of that for a lower,
F. D. Chamberlain, district superinten-
dent of the Pullman company In this
city, expects dally to recelve the new
prica schedole from headquarters.
Some reductfons will be made on lower
berths for long distances, he belleves.
The rednction on an upper from Port-
land to Chiecago, for Instance, willl be
avout §2, according to the Information
now at hand.

PUPILS ARE TAUGHT
HOW TO CUT BEEF

Btudents of the Portland Trade school
yesterday afternoon were given a dem-
onstration of the cutting of meat at a
muarket at First and Alder strects. Miss
Ruth He&s demonstrated to a class of
20 puplls the manner of cutting meat
from the carcass of beef. Tenderloins,
briskets, sirloins, rumps, short ribs,
chuck steaks, rounds and ribhs were
cut from the hanging beefs and the
propar cuts were, shown by Miss Hess,
The actual work of cutting was done

upan what are called purely technlcal
questions. While I admit that It is 4if-

by J. Emtee, an employe of the mar-
ket.

asmuch as they are the ones who must
pay for it, yet It does not seem falr
and reasonable, it 18 argued, that the

to suffer because a mino
erty owners concerned
make any concession or to depart one
whit from the stand they havs taken.

mous petition seems to be in regard
to tha width of the finished street, and
g0 strong has been the opposition that
the original promoters have allowed the
patition to fall through rather than stir
up any il feellng among thelr nelghbor-
ing property owners, The net regult s
reduc- | that this thoroughfifre, one of the main
arswries of
proved and resldents of other sections
of the clty,
pride thelr own graded streets and ce-
mented walks, must endure the discom-
fort of journeying over this street as
well as the commenta of visitors owling
to the petty jealousies of a small num-
ber who have put thelr own whims and
fancies before the general good of ‘the
community.

nounced some changes in the pergonnal
of its organization.
has been elected president. C. B. Rus-
sell has been chosen as assistant to F.
P.
cashler.

the nmount of business
that the affalrs of the bank are con-
ducted on sound and conservative prin-
ciples,

at the eerlous {llness of Miss Georgla
Bilyeu, who Is suffering from a sevare
attack of pneumonia. Practical proof
of this feeling is being shown by the
proprietors’ of the Electric theatre, who
gave a speclal matinee thls afternoon,

]

JORNS

Question of Grading. bgwaon
Street Revived; Peterson
Heads First National.

-
f

S0 many street improvements have
already beeén inaugurated and so many
have passed the Initial stage of obtaln-
ing clvie sanction within the last few
months that the question of grading
Dawson street, which cama in for con-
sidarable discussion some months ago,
has escaped the notice of the many resl-
dents who but a short time ago loudly
prociaimed the urgency of Its Improve-
ment. Although the property owners
nlong thlg thoroughfare are the most
vitally interested In the proposition, in-

rast of the community should be made

ty of the prep-
unwilling to

The chlef stumbling block %o a unanl-

the city, remains unim-

while polnting out with

Poterson Is Presidenmt,
The First National bank has an-

Sylvester Peterson

Dunker, who retaind the: office of
The report of the condition of
the bank shows a gratifying Increase In
transacted and

Genulne sympathy s belng esypressed

1donating the entire Ml( to the

[ Btricken girl. Miss Bilyeu possesses

exceptional talent s a vocallst and |

many residents of the elty have been
entertalned by her mellow voice and
gkillful rendering.

Isaac Buiter's Death.

deep regret that many people: of St
Johns heard of the death of Isaac Sulter
who passed away on Thursday night.
A carpenter by trade he had of late
earned & somewhat precarious lving
owing to Talling health but few people
who knew him thought the end was so
near, Born in Cary, Maine, Jn 1860, he
came to St. Johns five years ago. He
leaves bohind a family of four sons and
thres daughters, of whom all bot the
eldest boy lived with him ian St. Johns.
He belonged to the Independent Order
of Oddfellos for rhany years but re-

tired, from this organization a Ilittle (B

i

over two years ago. The funeral serv-
ices were held today in the Baptist
chureh, being conducted by Rev, Conrad
Owen, The body was lald to rest in
Columbia cemetery.

The Pythian Sisters.

The Pythlan Bisters gathered Thurs-
day nlght at the home of Mrs. Dr.
Vincent for a card party., This meeting
was one of a serles which the Pythian
sisters are arranging in order to raise
funds to defray the cost of enterialning
the convention which this organization
intends to hold In 8t. Johns In the
spring. It is expected that 300 or 400
delegates will visit the eclty for the
convention, and although the Knights
of Pythias have gallantly offered to
financlally aid thelr sisters, tha latter
are determined to show their Independ-
ence by ralsing Lhe greater part of the
necessary funds by thelr own efforts,

Local Owls Pleased.

A letter has been recelved by the
secretary of Bt. Johns nest, 1152, of
the Order of Owls, from John W. Talbot,
supreme president of the order, which
has afforded considerable satisfaction
to the local nest. The president there-
in grants a special dispensation to the
local nest permitting it to recelve and
Initiate without extra fee any members
of the former Portland nest, No. 1279,
which was suspended last summer for
disloyalty to the supreme constitution
of the order. Applications have already
been received from flve members of
the Portland, lodge for relnstatement,
and It I8 expected that quite a large
percentage of the Portland members
wilk seek admission to the Bt. Johns
nest, which already boasts of more than
70 full-grown birds.

, To Build Residence.

Andrew Clark has completed the pur-
chase of two lots at the corner of Haves
and Maple streets and intends to erect
a handsome resldence on this property
in the early spring. .

Oity Surprises Him.

B. .. Natters pald a visit to tha elty
vasterdany after an absence of four
years, and was-much struck with the
improved condition of the city and the
general Indications of progress and
prosperity.

From 18,000 to 30,000 fatal and from
700,000 to 800,000 non-fatal industrial
aceldents, according to a careful statig-
ticlan, occur in the United States every

Attend the Oregon Cat Club’s First Annual Show Tonight

year.

See Our Big Advertisements in Sunday’s Newspapers

|
The Girls'
Aviation
Story Contest.
' $100 in
Cash
and
Merchandise
Prizes.

wear.

' FROM 7 to 9:30 TONIGHT

!Hen's Fancy
it | Vests Half Price

| THF. season's best styles,
[ patterns and materials;
' suitable for business or dress
Special, ¥4 PRICE.

THE event all Portland -i

Fair—begins on the stroke o

never before seen in the en

-

H_____ —

| let Soap, large cakes. Al
solutelv  pure.
| grade at, dozen

| FROM 7 to-B :36 TON‘IGH:];‘
' 3¢ Toilet Soap

|
‘ Dozen for 390 i Watch the Sunday papers for complete details.
INE floating Bath or Tot-

S 39c

— \

will want to miss.

] 11 a. m.—Releasing of 25
' dise orders.

FROM 7 to 9:30 TONIGH

J20 Pounds o

B

for $1.00; not over 20 pounc
tn a customer, 20
| Ihs. for ..

 Sugar for $1.00

RUBERRY Sugar, never |
sold at less than 17 lbs. |

$1.00

T

f

2 p. m.—Grand concert b
tre Orchestra.

Fair Monday!

& Frank Store’s Great Sixth Annual Pure Food

ing with an exhibit of Pure Food Products such as

Over 75 exhibitors, including meritorious con-
cerns from every part of the United' States, and a pro-
gram has been arranged for Monday which no one

10 a. m.—Opening of booths.

r 12 noon—Releasing of more balloons.

| Great 6th Annual Pure Food

= |

Second

it was with considerable surprise and

Dental

‘We Want

Oﬁhaim is based upon the
sound  principle of giving
+ one hundred cents worth of
~the best work procurable fer

- every dollar received g

Perfect |
Work
Gua_ra__nteed

Scientific Bridge Work
Plates That Fit Perfectly
Gold or Enamel Fillings
Gold or Porcelain Crowns

Dr. M. S. Bennett, Manager.

READ OUR PRICES

22k Gold or Porcelain

Dr. B. E. Wright.

Silver Fillings, each

Crown for .........$5.00 andup ............ BO¢
22k Bridge Teeth, Good Rubber Plates, '
guaranteed, each ...$3,.50 each ... ...... ....55.00

Gold or Enamel Fill- Best Red Rubber
ings, each and up...$1.00 Plates, each .......$7.50

ALL WORK IS GUARANTEED

DR. B. E. WRIGHT

PAINLESS DENTISTS
M. S. BENNETT, Manager
342 1-2 WASHINGTON ST., COR. SEVENTH

OFFICE HOURS — 8 a. m. to § p. m., Sunday 9 a. m. to 12.
Phones A and Main 2118, Fifteen Years in Portland.

SV n L

. ~
L

Annual
Boys’ Aviation
Contest.
Hundreds
_of
Dollars in
Prizes.

s waiting for—The Meier
f 100’clock Monday morn- !

tire Northwest,

FROM 7 to 9:30 TONIGHT

Men’s Fine S0c
Kerchiefs at 19¢

full size, hemstitched
border.

MPORTED
Kerchiefs,

linen
quality,

19¢

ure
frne

Each .......

e ——— |

balloons bearing merchan-

FROM 7 to 9:30 TONIGHT

Women’s Neck-
wear, i 17¢

Collars included. Spe-
cial, 3 for 50c; each,

r

ACE COLLARS, Jabots,
Rabats and*Silk Novelty

17c

y Rosebrook’s Heilig Thea-

is

|
| L "
| FROM 7 to 9:30 TONIGH

OR MEN,
children — fine

To 350c Hosiery
3 Pairs for 30c

women and
quality ;

usual on Saturday e

AS

T

The Great Annual Clea

OpenUntil 9:30

mains open tonight until 9:30 o’clock, and be-
tween the hours of 7 and 9:30 we have planned sev-
eral splendid specials, details of which yow'll find in
the small spaces to the right and left.

e —— i

e ——
FROM 7 to 9:30 TONIGHT

Best 35¢ Gas
Toasters at 19¢

C

bread at once. Regu-
lar 85c stock at.....

ONE shaped Gas Toast-
ers; toast four pieces of

venings, the Big Store re-

rances are also in full force

FROM 7 to 9:30 TONIGHT

Men’s $4 Dress
Shoes at $2.37

EST grade patent leather

19¢ || |1

Bulletin No. 21

If the laws are bad, there can be no prosperity; capital will
not invest where the laws are so framc(f as to imperil invest-
ments; and labor cannot find employment where business and
property are not safe under the law, Instead of peace and con-
tentment, there will be hunger and misery, where the laws are
uncertain and unfair,

Oregon has been enjoying a most prosperous era. It has
had the good fortune to attrach capital in vast sums to aid its
development. Whether this shall continue is for th_e people to
decide. For, under the present system of law-making there is

reat danger that the tendency toward enactment of foolish gmd
ill-considered laws, proposed by visionaries and irresponsible
agitators, will effectually drive capital out of the state by mak-
ing its investment here unprofitable.

The interests*of labor and capital are identical in this mat-
ter, and there is no sufer way to restore the soup-kitchen and
the receiver than to make it unprofitable to carry on business
in the state.

Stability has been secured in the states of the Union by
written constitutions, which, under the old method, yield slowly
to change by amendment. The proud record of growth and
development in our country i1s due in no small degree to the
sense of security under the constitution that has made it pos-
sible to go forward with great commercial enterprises guaran-
teed and safeguarded against confiscation. But now in Ore-
gon our constitution may be amended by a minority of the
voters at any clection, and, indeed, has been repeatedly so
amended since the new system has been in use. These changes
are vital and radically alter the fundamental law, so that security
becomes danger, and confidence yields to fear.

Who prepares ‘these amendments to the constitution and
laws? Does any one know what they are until they have been
actnally filed and made ready to be printed upon the ballot? Ts |
there any public, meeting at which the measures are carefully
considered, dispassitnately discussed and anxiously scrutinized
word by word and® seMence by sentence, and their need de-
termined ? 6&

i

No, the voter is ndf consulied beforehand. Tnterested and
oftentimes irresponsible men turn out these radical proposals
in final form and thelvoter is expected to accept or reject the
whole complex and confusing pronouncement, and to vote yes
or no upon it, without opportunity for amendment. Nay, most
voters must vote upon it without familiarity with its contents,
being guided by the title alone, as it appears on the ballot,

The very title is often misleading, and many a man votes
for or against a principle which he fancies is expressed by the
title without knowing that he is voting directly contrary to his
convictions. At the last election the voters cast their voles
upon 32 different measures printed by short title upon the elec-
tion ballot. Mang of these measures were proposed amend-
ments to the constitution.

If Oregon is to maintain its dignity and prosperity it must
take steps to secure more deliberation in its popular exercise of
the law-making power. Unless the citizens awake to the dan-
gers of wholesale and hasty legislation, and curtail and limit the
laws thus voted upon, it takes no prophet to foretell the inevita-
ble disaster that is at hand.

Earnest men, patriotic men, must come forward quickly and
take counsel how to remedy the evil that menaces the state. A
few men, some of them impractical visionarics, some egotistical
anid all-wise bone heads, some scheming demagogues, are turn-
ing out laws like a Hindu grinds out prayers with his prayer
wheel. They must be shorn of this power before it is foo late,
for it i@ easter to ruin the prosperity of the state than to force
tapital to invest where the laws are unstable and unjust, -
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on sale in Bargain Square. tonight in every depart t. M it h ‘Shoes for dress wear
Perpair, 10¢: 3 pair g y department. Many items have sold e ’
bloww— o T 50(: | dowa-to-smalt-tots-and pricesfowered-fccordingty. Be l.:{"_“]ﬁmi;af: 3?:'32:37“ Hl
" — g NETC tonight. - o .
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