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Prosident Outlined by Charies

A. Gardiner in Speech to Phi Beta Kappa at New
.~ York University Commencement Exercisés.

_EXECUTIVE IS PLACED ABOVE ALL COURT ORDERS

Gmwthl and Expansion of mm'omu as Shown by Histor-

.. lcal Facts and Acts of Previous Presidents Who Con-

;  {Journa) Special Service.) 2
. New ro':t. Juns 8. —Charles A, Gardl-
ner of the bar of New York City de-
* Jivered the addresy of the day at the
" mnnual gathering of the Phi Heta Kippa

—~§ociety of New ~York university. He

spoke as follows:
Oonstitntional Discretion.

“The preaident !s o constitutional erea-
tion. He is n corporation sole endowed
with the, attributes, properties, fran-
chises' and powers of -the . presidential
office. My subject <today s his discre-
tion. Thst is a constitutional franchise.
All its properties have been judicially
Aetermined. '

What, then, i the constitutional dls-
cretion of the president. In Importance
4t ranki néxt to his powers. What would

his powers avall without di tion to
mse them? They would be ‘miers acad-
emie theorfes for More's Utopla or

Fiato's Republie. The exercise.of dls-
cretion constitutes practical politios. It
-mmarks the actual contact between the
uﬂlﬂmt and the peoplyg.
Jurisdiotion of Disoretion.

And, first, what Is its territorial jur-
{sdiction?  Whete can the president ex-
ercise his  discretion? It is coexistent
with his powers, Hls powers are coex-
tensive with the government. Our "gov-
ernment,” sald Judge Sharswood, “is &
mere agency astablished by the people
for the exercise of those powers which
reside in them.” We assume without
réflection that It s a*single organisa-
tion, composed of congress, ‘the courts
and the executive, which alone admin-
isters both domestic and foreign sov-
ereignties. But where is the authority?
It I8 not In the constitution. That in-
strument nowheres declares that the gov-
ernment consists of one or more organ-
izations or one or more departmenta.
Buech theories originate with comrienta-

tors.
Our Tripartite Goyernment.

The iripartite ofganization exercises
its powers exclusively in our domesiic
domaln. “That the laws of a country
have no extra-territorial force-<is an
axiom of International jurlsprudence,”
suld Chancellor J. Walte, It is, more-
pver, strictly a governmenl of law; con-
greas enacts laws, the judiclary inter-
prets them and the president exeocutes
them. It is thus solely a legislative
government.  ‘That .la what we mean
when we say our government is & gov-
ernment of law, and the president’'s sole
fupction is.lo execute the law.™ Like all
other, eplgrams, It ia both true and
false—true as to the legislative govern-
ment; falss In every oOther réspect

Buch being the function of the legisla-

— tive-goveronment, it—requires o ArEi- |

ment to show that masy of our most

important domestic sovergignties would
~-not be executed at all, unlesa execcutled

by some other “agency.”  Té convene
and sdjourn congress, Lo grant reprieves
and pardons, to protect Uhlted Btates
meils, aid the states in suppressing
riots, and gemerally to act as com-
mander-in-chief in domestic defense—
sthene and countiess other domeatic mov-
ereignties have never heen exercised by
the leglalative government. We must
. find in the constitution, therefors, some
bther “agency,” or stand confessed, a
mutilateqd and emasculated government,
possesaing vast-domestic -powers, but
no governmental agency to executy
therm.

, Our Presidential Govermmgnmt.

But our sovereignty is not confined to
our domestie territory. Theoretically,
it sxtends over the whole world; prac-
tically it exists wherever recognised by
treaty or enforced by our armsa. 8o with
our external government. It Ils coter-
minous with our sovepelgnty. As our
jegisiative government has practically
no jurisdictlon three miles beyond our
ahores (100 U, 8,/836), It assuredly can
exercise no forelgn sovereignties; and
hence again I' say, unieas there exists
some other governmeptal agency, all
the forelgn sovereigntles of our £0,000,-
000 people must lls dormant, unexeculed
and unused.

-
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constitution explicitly provides an
“agency” or government to administer
all such domestle powers and all such
external sovereignties. That is the
president himself. The jarisriction of
his government Is our domestic terri-
tory and the whole world beyond, and
within those fargreaching boundaries he
rules, not as chief executive, but s
chiaf magisirate, and his government isd
not legislative, but solely maglsterial or
presidential.

Such is the duplex government of the
United States, and everywheres within
its world-wide jurisdiction, as cohilef
axecutlve or chief magistrate, the presi-
dent can exéroise his constitutional dis.
eretion.

|~ Netare of Discretion Analymed.
" Our next Inguiry munst

the nature of that discretion? The
président Ig s constitutional oreation,
and his diseretion s constitutional

Bubjeat to this basic [Imitation, it s
synonymous with his deglslon or judg-
ment. It is “the liberty or power of
_meting without othér control than one's
own Judgment” (10 Wend., '291). « “The
word “discretion,” sald Vice-Chancellor

Bacon, "has beean yery frequently used.

| remedy In impeafhment.

be, what ip}

‘stantly Created New Precedent.
iy A

\
What does {t mean? In honest, plain
language 1t means, Do as you like.” (13
Cha Di.vr 469.) it i u

(1) The preaidenit’'s powers ars &
discretionary. None are ministerisl. A
M‘FWMMI “in re-
spect to which nothing is left to discre-
tion”’ (4 Wall, 498). It is subservient,
subsidiary or mandatory, as opposed to
discretionary. (Standardy Diet.). 3

Digoretion Unrestrained by Courts.

Much confusion of public thought ex-
ists, I ndmit, on the subject. From the
beginning the courts have clalmed jur-
isdiction over certaln ministerial acts
of exeoutive officers.. Whether right or
wrong I8 here immaterinl. The con-
fusion that attaches to these caAses has
Been extendsd In the popular mind to
the president himsslf. But thare is no
instance in our jurisprudence where
courts have held that thay can enforce
their process against -the Lt or
limit or ceerce his discretion In any
manner whatever.

~ . -Boweyr of Initiative.

To make and maintain his decisions
as head of the government, the consti-
tution ¢onfers on the president two su-
prems sovermlgntles—the power of in-
ftiative and the power of the sword
The -first {a a “self-execuling power.”
says the court. "It is complete In It-
sell'; it noeds no further legisiation
to put it in force. Tt im @sif-axsouting
no b mm it s ptibla of
tion™ (179 U. 8., 4038), The president
ean falthfully execute his office, pre-
sorve the republie, protsct and defend
the constitution—all on his own initia-
tive and authority: and as these constl-
tufe the chief end of government I
hold that he can accomplish that #nd
independenity of any other department
in the republie. e =,

Fower of the Bword,

Finally the president alone in our
governmsnt  has the constitutional
power both to exercise his discretion
and to enforce his decisions, In estl-
mating the Pelative offensive and de-
fensive powers of the departments let
us remember that while congress holds
the purse ihe president. as Marshall
said, “wields the sword.” To adminis-
ter his international soversignties,
execute his Internal magistsrial ‘powers
—in short, to exercise all his omnipo-
tent ctlons—the people have given
the prefident absolute control of an
irresletibls physical force,. the army,
navy and militin In service of 50,000,000
people: and while his nectgaity 1o nse it
should be extreme and would be deplor--
able, yet he alone possesses the power
granted expressly by the people through
the constitution Htself,

Impeachment and Other Bemedies.

Assuming. however, that a president
wantonly abuses his discretion,. there
are; - maintain, ample constitutional
remodies,  First, the term of office Is.
too brief for an unscrupulous president
A9 formulate and execute a plan for the
overthrow of the constitution. (Story
Cénat., section 144). Next, congress has
control of the nation's purse. As-
suredly a power that haa extorted lib-
erty from Tudor and Stuart tyranny
shouid be ahle to preserve Lthe lbertiens
of the peopls from aggression of an
elected short-term president. A third
| Ab the exer-
cise Of presidential diseretion In good
falth, howeaver erromsous, s oonstitu-
tional, so iis exerciss in bad. faith is
an impeachable crime or misdemeanor.
The preskdent can be puniashad for ahuse
of discretion llke any other criminal.
The only test of guilt t» bad faith. And
us the court of impeachment Is itself
the mole and final judge of the preal-
dent's dlecretion there In little danger
of abuse moing unpunished. <

Ultimate Appeal to the People,

But should these all prove futile, in
the eloquent words of Chief Justica
Fuller, there still llex an appeal to “the
augunt tribunal of the people which is
eontinually sitting'” (178 U, 8, 580).
As the president Is the highest tribunal
in-the government, »o the people-are the
| higheat tribunal __in the nation, Their |
Jurisdietion is {ilimitable and, unlike the
temple of Janus, thelr tribynal stands
miways open, “If it be asked.” sald Mr.
Justice Wdodbury, “whal redress have
the peopls, If wronged, the answer Is,
.« . they go to thé ballot boxes, to the
legislalure, or executive, for the redress
of such grievances as are within the
Jurtsdiction of each, and for such as are
not to conventions and amendmeants of
constitutiona™ (7 How., 56). With thesa
amples conatitutional remedies the people
munt rest content unless they would
abolish all discretion and thereby de-
stroy the government itmelf.

Hra of Musoutive Bxpansion, '

I concelve that we have entersd upon
A& new era of politieal development.
This s the rge of executive expansion.
The supremacy of congress Is giving
way before the 'irresistible domimtion
of the president., In 1790 congress num-
bered 1 members, the supreme court
6, ‘WMa executlve force 2,000. Had all
kept pace with our popilation, congrass
would now number 1,865 the stupreme
conrt 123, And the executive force 41,000,
Had all mereassd In proportion ta eour
weralth, congress would now number 18,
741, the supreme court P08, and the

executive force §03,000. Imstead econ-
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Keeper of the Zoo Nearly Killed
in Battle With Big Em, the |
Pride of the Pond.

I8 RESENTED.

CRUELTY

Man Knocked Over
by Slashing Strokes of Rep-
tile's Scaly Tail.

tlournal Rpeelal Service.)

New York. Juns 5.—"Big Em,” & 13-
foot alligator, tore the off
Hesd K r Bill Bnyder at the Central
park goo today and cracked him over the
hesd with Its tail, .

Thé WiEler Wia Ist ont of the tank in
which a score bf the ‘gators ba ‘and,
_!!}_ta_'_an iren-shod plke, Boyder climbed
in clean 'it.  He prodded the big alll-
gator viciously, Instantly the tagl of
the alligator slashed through the air,
um% the 1 of the keeper and
knoc them. uhder Wim.

. Snyder was dased by the fall and al-
 most helpless. The great ugly bead was
bearing down toward bhim with two

spasmodic movement the keepdr jeried
his legas from the jaws and managed to
Kot to his feet, only to be knocked down
agnin,

Boyder managed & gecond time to get
out of the way, but the alligator was
thoroughly aroused and danced angrily
about the tank, (ta tal] slashing and
whipping about with syech Crightful rap-
idity that Bnyder was sent to the floor
time after time. The plke was shapped
‘olt of the kesper's hands, but, the keeper ]
madg & successful leap for fhe edge of
the tank. As he serambled #ut the alll-
gator was closs behind him. Snyder's
clotlitng waa practically tora from him.

gréss now numbers 476, the supreme
gg:rl § and the executive. force 240,-

Thus while other departments have
stood comparatively rigid and Inelastic,
the president has grown with the eoun-
try's growth, expanded with every
phase of Its development, and more auto-
matically than any other department
has assumed those Protean forms re-
quired for the constantly increasing
and wvarying demands of the republic.
And this great army, 240,000 strong: in
its. myriad forms, Is everywhere and
always the president, whether post-
master In Maine, or collector in Alaska,
or consul at Prking, or ambassador to
Great Britain, or chief exsecutive in the
White House—it s everywhere and al-
ways the president, inspiring, sulding,
and dominating the irresistible onward
march of thisr mighty and ever-sx-
panding people. *

Rejolce in President.

I rejoice in such a president, T exult
in such an executive, I glory in such
a thisf magistrate, in all his propdrtions
a majestic, constitutional figure, uncon-
trolled by congress, unrestrained by the
courts, - vested with plenaty constitp-
tional power and absolute constitutional
discretion, a soversign over §9,000,008
people, ‘and the servant of £0,000,000
soverelgne; and grading up to his co-
| jossal stature are all the departmsnts
of government, cenléring I nitmis a
hisrarchy of offive, and a hlerarchy of
power as well, and running through the
whale vast organism is & constitutional
appeal over and beyond the courts and
congress and the semate on up to the
president himself, in whom reposes the
highest disoretion of the movernment,
and beyond whom there exists In the re-
public no human discretion whatsoever
except the omnipotent judgment of the
mighty and mulul,udl,po.nl_lrlbunnl of
the people,

TEACHERS ELECTED
AT INDEPENDENCE

(Bpecial Dispatch to The Joursal)

Independence, Or,, Juhe £ —The board
of directors of the Independence public
school elected teachers as follows for
the ensuing year: Principal, Professor
T. J. Newbill; assistant, G. M. Mur-
dock; seventh grade, Mary Scott; sixth,
fvy Burton: fifth, R. B. Powell; fourth,
Ada Aldrich; third, Adona Cochrans;
second, Miss Church; first, Mary Tuek,
During th® present year it was found
necessary to add one teacher to the
corps at Independence. Professor New-
bill has been principal of the Indepen-
dence schools for tTwo years and an #f-
fort was made by the Dulins board to

gre his services at that place, but

consented (o stay,

Fast Train Service.

The Canadian Pacifie has inaugurated
a fast traln service, placing In commis-
slon the Imperial Limited. This train
Is up-to-date In svery partioular, carries
both standhrd and tourist sleepers, with
a dining-car service unexcelled,

PUPILS MAKE RAISED’
MAP OF POLK COUNTY

(Bpecial Dapatch to The Journal)
Independende, Or., June 8. —The eighth
grade of the publie school has just
completed a map of Polk county, made
of putty and clay. The students went
out In squads In every section of the
county, located the different wheat,
dalry, fruit, timber, hop, and other sec-
tlons of the county, measured the helght
of the mountains and hills and have
Jocated on this map the different prod-
ucts raised the altitude of esch section,
the different rallFohds, the rivers, towns
and the topographleal features of the
country. This map will ba part .of
the Polk county exhibit at the Lew
and Clark fair.

INDEPENDENCE SCHOOL
GIVES ENTERTAINMENT

(Soecia]l Dispateh to The JowFual) |
Indépendence, Or, June S-—The -pub-

lie school of Independence will give nn

entertainment tomorrow evening in In-
dependence anditorium. The graduation
exercises will be hel next Tuesday
night when “The Merchane of Venlee”
will be played by the puplis. There are
12 graduates from the tenth grade this
year. In the afternopn of Juns 1% ‘a
game of basgball will be played between
ths snlumnl and the public school, and at
night the alumni banquet and reunion
1 be held at,ths opern house

I Dispateb to Tha. Journal.)
pia. Wash,, Juna §.—The annual
rose carnival was openad this morning
under the management of the women of
mprovement association, THe
be made in the lobby of the
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Our Great Annual Summer Sale

es Never Sacrifice Quality if You Buy at

4 I\ = O

FINAL REDUCTIONS THROUGHOUT EVERY DEPARTMENT FOR THIS, THE LAST WEEK, OF OUR GREAT

AND MOST SUCCESSFUL ANNUAL SUMMER SALE. SPECIAL INDUCEMENTS IN REMNANTS AND BROKEN

LOTS. THEY MUST GO, AND WE HAVE MARKED THEM LESS THAN ONE HALF.

e
$2.00 Underskirts $L.12
Ladies’ Mercerized Black Underskirt, in
three different styles, made with 14-inch
flounce with ruffles rnd straps, war-
ranted rainproof; thi¥ skirt will give

vd “wear; regular price $2. lez

e PHCE. . cisiivcervescsrrver

25¢ Mousseline de Soie 15¢

This handsome line of Wash Goods,
when made up in waists or shirtwaist
suits, has all the appearances of a crepe
de chine that would cost five times the
price, 30 inches wide, in all colors; regu-

lar price 25c. lsc

Sale Price, yard.....ccooobcesan

40c Figured Pongee 25¢

This is thé latest goods for the season,
Figured Cotton Pongee, in “full line of
colors, in light and medium, beautiful silk
finish, whici they will retain in washing;

tegular price 40c;—
Sale Price, yard.....ccovaivinnes 5C

$6.50 Panama SKirts $4.65

The bestvalue offered “this- season in
colors of brown, blue, eream and black,
in a nice quality Panama made with 50.

plaits : regular price $6.50. :
Sale Price, .9.54-65

_ Sale Price.

$1.00 Children's Dresses 63¢

Best quality Scotch. Gingham and Ger-
man - Percale, trimmed with embroidery,
nice assortment. of colors, sizes 1 to 4
years -regular price $1.- - - - w =

$1.00 Misses Dresses 52c

Nice quality Percale, in a large assort-
ment of colors and patterns, warranted
fast colors, sizes 6 to 14 years; 52C
regular price $1. Sale Price.....

50¢ Children's Dresses 28c¢

Good quality Gingham, in pink and white
and blue and white check, sizes 1 to 4

ears; regular price b60c. 28C

AN T e e NS ET S

40c Soiesette 25¢

This beautiful new material having all
the finish of a peau de soie, in a hand-
some line of colors, dark and light, 82

inches wide; regular price 40c. zsc

Sale Price, yard

25¢ Cotton Grenadine 15¢
Cotton Lace Grenadine, 30 inches wide,
in colors of tan, brown and crum;]k

$1.50 Misses’ Dresses 98¢

Good quality French Chambry and Ging-
ham, in plain striped and plaids, nicely
trimmed, sizes 6 to 14 years; ° 9
regular price $1.50, Sale Price...

regular price 25c. Sale Price, yd.
$4.00 Blankets $2.35

This Blanket is extra value weighing full

six pounds and extra large size, comes

in white; regular price $4. sz
39

Sale=Price, pair....cvoivavue,

==

WE GIVE TRADING STAMPS

| £55= | WITH EVERY 10c PURCHASE | £

65¢ Pongette 39¢ .

Mercerized Pongette, $has all the appear-
ances of a pongee silk, and will give more
satisfaction. We hawe it in pongee color
nd black; regular price 6bc. 39
"Sale Price, vard...suovecvenanss C

25¢ Cotton Foulard 15¢

Cotton . Liberty Foulard, a beautiful
satin-finished material, in a full line of
colors, in checks; figures-and-dots.— This
material will wash; regular price 15

85¢c. Sale Price, yard..;ivsv:une c

$1.00 Wrappers 8¢

Nice quality Percale Wrappers, in a good
line of patterns and colors, and all sizes,
made with flounce; there are also a few

flannelette wrappers with them; 58C

regular I."'i“’ $1. Sale Price...
20¢ Cotton Voile 10¢

the leading colors for street wear. ey
look very nearly like the wool, fast col-
ors: regular price 20¢,
Sale Price, yard.....

—Figured and Flaked Catton Voile, in all |

$1.25 Fancy Mohair 75¢

This is a very stylish line of Fancy Mo-
hair, in all the leading colors, 44 inches

wide, Nothing better for a shirtwaist
suit; regular price $1.25. 75
Sale Price, yard. .v.iieoniainiss ! C

~-20c Curtain Madras 15¢

Ronfan Striped Madras, Tor long or short
curtains, also makes a pretty drape, good

fast colors; regular price 20c. 15
Sale Price; yard. ... iviis e C

This Waist, made from the best quality
French mercerized zypher, has all’ the
appearances of sitk-and- will wear bétter,
in a large assortment of colors, warranted

i s otk (i
$1.50 Bed Spreads 95c¢

Full doyble bed size, hemmed and laun-
dered, Crochet—Spread, ready for use;

S i, ncht. ... 95¢
$1.50 Lace Curtains 98¢

Nottingham Double Thread Lace Cur-
tains, three—vards—tong &nd 48 ‘inches

wide., A large assortment of patterns;
regular price $1.50, 9
Sale Price, pair,..... FANAT o wen

=

CONVICTED WASHINGTON
~ MAN COMMITS SUICIDE
iSpecial Dispateh to The Jonrnal)
Olympla, Washy,, June h.—-;’ﬂnr Cur-
rle, who, with Alber{ Wilson, was con-
vieted of cattle-stealing &t the last
term of the superior eourt of thie
county, shot snd killed himself yester-
day st the town of Woodland, located
in Chefinlls cougty. Currie was under
a bond of §$3,000 pending an appeal to
the suprema court. Tha sheriff has

gona to ldemtify the body; he will also
take Wilson Inlo. cust and relurn,
him to this city, It is sald that Currie
gerved A term In the Oregon peniten-
tiary for stealing eoatile.

Fears of Toul Play.
(Bpecis! Dispateh to The Journal)

Olympia, Wash., June L—Lewis Mays,
A recent arrival from Michigan, haos
been missing from his homis fur a week
and foars of foul play are entértained
by his family. When last heard of he
wan on his way to'the logging camps
of Hanna Bros. psar this ecity.
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JURY FAILS TO AGREE
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IN TICKSON TRIAL

the murder .

son, falled 1o reach &

"
o
. ;t
- B

U
7o)

_Wv

throat during & drinken quarrel, but|, -
claimed sslf-defense. '
Tickson's end - was very dramatio.| New York,

- With bioed gushing from & in
- TNy {neck he ran about a bjock in &
(Special Dinpatoh to The Jowrmal) . m-,mu:u the X % . ‘]
Bulte, Mont, June 8.—Thw Jury In dying In the presence .
the case of Victor North, - : after vi

oheaf.
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