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law as it stands, and endeavor by
cnutioneness and careful efforts to
avold the Nlegalities which occurred
in the former attempt to organlze,
or shall we walt for the legislature
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lnst general election,
county court may at sald |
| January term, appoint a second or
illl‘f‘"llbll:lz board condisting of three
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pumber of voters residing In the ter-
ritory April 19, 1000, were less Lhan
—
the number of electora who were reg-
{gtered for the election held in No-
vomber, 1008, The statute regulat-|
fog the Incorporation of ports con-
talns  clanuses us  follows: “The
judges and clerk® appointed by the
county court for the preceding gen-
ernl election shall act as Judges and
elorks of such mpecial election, and |
the roglster of voters used at such
preceding election shall be used at
such specinl electlion, and no one but
persons anthorized to vote within
such distriet at a general election

judges and three clerks for each pre-
cinet, who shall hold thelr offices for
two years." Id “It ghall be
the duty of the connty clerk, thirty |
daye bhefore any genoral or presiden-
tinl election, and at least ten days
hefore any special election, to pre-
pare printed notices of the election
and mall two of sald notlees to each
judge and each clerk of election In
oach precinet; and It shall be the
diuty of the several Jndges and clerks
to Immedintely post sald notless in
publie places In their respective pre-
einets,”  1d, 3307,

In the 12 precinets composing the
distriet more than 150 bhallots having
been east In each of three of T'hl‘rrl.|
the county court appointed an addl-
tionnl board, consistlng of three
Jndges und three clerks for enach of
such more populous diviglons of the |
county, By computation It will be
ween that In the 12 preeinets denig-
nated there were T2  Judges and
clerks regularly required and also 18

33086,

held thereln shall be guthorized Lo extra members duly appointed, mak-
vote at such special election. ing 90, each of whom was ordered to
The polls shall be kept open belween | post two electlon notlees In his pre-
the hours provided for In case of |cinet, or 180 notices that should have

general election, and notlee of the
time of such special election shall |
be posted In each polllng precinet II'II
which such measure Is to be voted |
upon In llke manner as I [brnvlrlntll
for In cones of goonoral eiectlons, L
0 L. 6116

The evidence recelved at the trinl
fherein shows that at the eloction held
in November, 1008, there were 2001
vyoters reglatered In the severn] pre-
einets comprising the proposed port.
If the testimony admitted had dis-
cloged that any one or more of the
persons so enrolled had moved out of
the district prior to April 18, 1008, !
the rogistration would have been di-
minished to that extent, The num-
ber so enrolled wonld have been aug-
mented also by testimony showing
that qualified electors had moved In-
to the district after November, 1908,
or were living therein ag that time
but were not registered, and were en-
titled to vote at the special slection.

The testimony, to the introduction
of which objection was made, con-
pists of the declarations of witnesses
who stated that the number of volers
In the district April 18, 1809, wsu|
less than at the preceeding election,
and that more gualified electors had
moved out of the territory after No-
vember, 1008, than had eome Into (t
No name of any person was glven
who elther moved Into or out of the
district within the time specified, so
as cortalnly to determine therefrom
an Increase of, or a reduction In the
number of registored voters,

The finding of fact that the num-
ber of qualified olectors In the terrl-
tory Involved on April 19, 1600, was
approximately 1960 Is not founded
on any competeont evidence and er-
rors were committed In admitting the
opinions of witnesses on that subject,
The finding respecting the approxi-
mate number of voters, seoms ox-
pressly to be contradicted by the
finding that “on or about the tenth
day of April, 1908, actual notice of
the time of holding sald election was
malled to at least 1764 registered
voters within sald territory proposed
to be Incorporated” and the finding.
“that the voters sworn In at the Port
of Coos Bay election In April, 1809,
wae 300, thus disclosing that the
number of qualified electors was
2073 Instead of 18560, the pumber so
estimated

Testimony was admitted over oh-

bhoen pot up In the entire district, It
will be remembered that the court
found that of the number of noticea
f0 demanded there had heen posted
by the judges and clerks only 105;
hy third parties at their request 8;
by nther persons ; unaccounted for,
14; and that there was a neglect to
put up 44.

In electione toe incorporate ports,
nelther the Judges nor the clerks are
tequired to make any return of the |
posting of election notlees. Bennott |
Trust Co. vs. Sengstacken, 68 Or,
333,

The duty never having been Im-
posed by statute it will be assumed,
without declding the question, that
the 14 notlees, In respeot to which
no evidence was offered, were prop-
erly presumad by the trial court to
hnve heen regularly posted. L. O, L
709 subdv. 15; White va. Smith, 60
Ark. 266, 270,

The purpose designed to be sub-
served by the statute In requiring no-
tices of eloction to be given, Is to In-
form legnl voters of the time, place
and objects of an election, As found
by the trial court it will be taken for
granted, without determining the
matter, that though the duly to post
such notices hus been imposed on
judges and olerks of election, thelr
appointment by the county court does
not crente auch a relation of trust
und confidence that the obllgation
resting upon them cannot be legally
discharged by other persons, 1If elec-
tlon notices emanate from the prop-
or source, are lssued pursuant to
Inw, afford the requisite Intelligence
atnd have been displayed In publie
places for the designated time, It
would seem {o be Immaterial who
posted them, and for that reason It
will be conceded, though not neces-
sary to a deelslon hereln, that the 17
notices that were put up by persons
other than the jJudges and clerks of

l
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(Continued fiom page 1.)

at the previous general election,
Never thinking that some of them
might have died between that time
and the present or might have moved
out of the county, Why didn't they
provide that notieo be given by pub-
lighing it in the newspaper? That
would be less expensive and it would
have been read by every body and
then the printers’ afMdavit would be
on file to show that it was printed,

Then it says, the election shall be
held for not less than forty nor more
than sixty days, as the county court
shall determine, What & ridicu-
lous absurdity to require that an elec-
tion be held not less than forty days
nor motre than sixty daya! But that's
the law and the court can't change It,
Now whaut does It mean? Why does
it not say that the election shall be
held for one day? The unfortunate
part of that Is this, that question has
not been settled by the Supreme
Court yet. Another Important ques-
tion Is, will it be possible to wsell
bonds before that question is settled.
Bond holders would not buy the
bonds until the question of the or-
ganization of the port had been settl-
od and all the gquestions raised un-
less they should happen to get some
incompetent attorney, who would
give an opinion, that the organiza-
tion was according to law. But peo-
ple who have five hundred thousand
dollars to Invest, do not generally
employ that class of Intelligence.
The law itself Is the foundation for
the evils, The very first step which
wns taken was n mistake. How can
it be remedied? Now, that takes
time. I did not draw the law and
had nothing to do with It and never
saw it untll after it passed the log-
islature,

Justice Moore In his opinlon re-
oently rendered, says the court has
made every effort not to disturb the
eloction and are unable to find any
way under the law, as an apology for
go doing, Now just think of (It
When you stop and think that every
judge on the bench was In favor of
up holding the port election and the
law upon which it Is founded was so
defective that they cannot find any
way by which It ean be done, that
certainly ought to satisfy any one
that the foundation of the port Is the
root of the evil,

Auother question in the case and
upon which the recent case was de-
cided, was the guestion of notlee,
That was the one question which
1 belleved the court could not avold
and when Judge Burnett declded the
other case in favor of the Port, he
anld this question of notlce would
have to be tried In a quo warranto

eloctlon were properly posted,
Consldering the notices, in proof
of posting which the trial eourt In-
voked the presumption, and those
that were put up by third persong as
having been posted by the Judges
and clerks, the number of notices put
up and omitted to be displayed in the
several precinets, composing the pro-
posed port, are respectively as fol-
lows: Coon City, 8 and 4; Coos
river north, 11 and 1; Coos river,
and 3; Emplire, 10 and 2; Lake, §

Joctlon and  oxception tending to
show that the guestlon of the Ineor-
poration of the port was discunsed nt
public meatings held In some of the
precinets and In  newspapors pube-
Huhed In the district The election
held April 18, 1908, was speclal (1,
O. L. 6118) and as the statute pros
seribed the partienlar manner of glv- |
Ing notiee  thereof, sy herelnafter !
stated, the method thus provided for |
s exclusive Wright MeMinn-
ville. 117 Pac. 298, Errors were
therefore commit*ed In admitifng
evidenco of the publie mestings nt
which the questlon of Incorporating
the port was diseyssod nond of the
newspaper comments relating to the
same  suhloet Whether or nat the
misapplication of ¢he lean! princintes |
referred to were prejudicinl will do-
pend upon a  eonsideraiion of the
numbor of ballots cnst ot the special
electlon when with the
numhboer of ol who were rocls
tered for the Noveniber
electlon
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and 4; Marshfield north, Ilﬁ and 8;
| Marshfleld south, 22 nnd Noew-
port, 10 and 2; North Bend, 14 and

proceeding. He therefore showed «
reluctance to pass upon it and tried
to avold it If possible. But the bond
buyers would not purchase until that
question was settled and you can
very readily see the wisdom for their
so doing, and there may be a great
many more discovered, upon a care
ful Investigation by competent par-
tios,

I wans satisfled from the start that
when that question of notlee came
before the court squarely, they could
not dodge it there was no escape,
and my predictions have been cor

105 Bouth slough, 10 and 2; Sumner,
10 and 2; and Tenmile, 8 and 4 It|
will be noted that In enelh of those
irecinets there was a fallure to punlf
the required number of electlon no
tieos, varying from one to ten
It will be kept In mind that the
court found from the evidence taken
that at tha election held Apri] 18
1008, there were 1234 votes cast, uf.|
which 309 were gworn In as having |
ey polled by electors who had not
boen registered, and that the result
of the vote was 892 In favor of the
incorporation of the port and 221
nEninst the measure, theraby diselos-
INg that 21 ballote were evidentls
placed in the boxes without any
marks thereon to Indicate the eholcoe
Oof the electors The total number of
voles polled belng 12484 of which 3046 |
wWire sworn In, it will be fon that
a1 v ballots wore e by regls-
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1 tried to get the court to pass uy-
on the second gquestion in this last
sult, as to the holding of the alection
for forty or sixty days and that has
not been done and will it ba possible
to sell the bonds until It is passed
upon?

In testing a Inw of this kind, where
the object Is to get It settled finally
In the courts, every question regard-
ing its valldity which can be discov-
ered, should be passed upon and then
there would be no difficulty with the
bond holders' attorney glving an op-
Inlon that the port was properly or-

| ganized,

The government project provides
for a channel elghteen feet deep at
low tide and two hundred feet wide
from the bar to the head of naviga-
tion and by reagon of the work done
undoer that appropriation by U, 8
Englineer Leefe with the Dredge Ore

the coming and golng of the
sle Dollar, with her Immense car-
hing boon iahed and
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{r! of & Port of Coos Bay on
business principles

to convene next January and get the
law amended, not only in the partic-
ulirs mentioned, but after Investiga-
tlon by some competent persons who
will look over the situation and look
fnto the future and go into the same
detalle ns you would in your private
pusiness or when drawing up a con-|
tract which has to be kept In force |
for veara? If we make n stagger at
{i agaln under the law as now ereat-|
ed. will the port be able to sell the |
bonds, and would it not be wise vo
Hmit the Indebiedness which the
Port Commlssloners can incur, with-|
out a vole of the people, or do you
bolfeve It will be wise to permit the
law to remain ans it |8 so that the [
Commiseion, without consulting the |
people, can bond the district to the |
oxtent of ten per cent of 118 As8CEN-
od vnluation, something like nearly
a milllon dollars at the present time?
The situation I8 a serlous ona. My
{dea would be to proceed to reorgoan-
fze under the law at once and with
the understanding that the new com-
missioners would be pledged to In-
cur a llability of not more thau
g§300,000, which we already voted
upon, without they were requested |
to do so by a majority vote at an &l- |
oction held for that purpose. Then |
it would be up to the bond buyers
to determine whether or not they
conslder the organization good with-
out nky further trips to the Supreme
Court.

Then If the sale of the bonds be-
eomes Impossible under the present
law, an entirely new law can be ens
acted at the next leglslature, or the
present law can be amended so as
to make it practleable, seema about
the only thing left to do.

Present Prossing Necessltitos

The decision seems to have brought |
about chuos and confusion In the |
minds of many and a solution of the |
question of how to cope with thuI
present pressing necessities appears |
to predominate, but as Dr, MceCormao
has called & meeting of the Chamber
of Commerce for this evening, per-|
haps It will not be out of place for |
me to suggest what 1 belleve 1o 1he|
solution,

The Supreme Court has already
held that the port of Coos Day is a
defacto corporation and the present
decision will not be In force until the
mandate from the Supreme Court s
filed with the County Clerk, It In
customary to send it to the attorney
for the plaintiff, who urged the case
o the Supreme Court and 1 presume
In due time it will be sent to me.
Then | belleve the filing ean be with-
held any reasonable time so that the
present commissioners will  have
plenty of time to close up the affalrs

and provide for the Dredge Orpgon
doing whatever may be necessary,

and possibily long enough so that the
Port Election can be held and the
people have a chance to say who they
want for commissioners.

Then persons who have already
pald thelr port tax ean have no com-
plaint, as It was done voluntarily
and those who have not yet pald enn
have It in thelr descretion to pay
the three mills and ald in the work
and 1 belleve when the situation s
understood there will be but few who
will refuse to make the payment.

The C. A, Smith concerns and oth-
lrr heavy tax payers have alrendy
pald the port tax, after belng advised
that the decision would probably be
as It Is and they have no desire to re-
call It and there are possibly many
others who will follow In their foot
stops.

Another means of delay would be
to file u petition for re-hearing, but
that would appear to be an Insult to
Intelligence.

When filve honest, capable. |-nn--|l
sclentious gentlemen, who compriso
the Supreme bench, unanimously gay: |
"A dillgent effort has been made to|
find, if possible, some way to es npe
the concluglon which has been forced !
upon us,"” would It not be an Insult
to them, as well as to one's own In |
telligence, to ask that the declislon |
containing these words bag re-heard
but that Is not for me to say, I I.-;
with the Commissioners to  deters
mine. And again, the thought that
the present moembers of the Port
Commission should be held Person.
nlly to acoount for the MONeYE ox
pended, should not have a thought
with wny anoe I have pever Investls

Rated the law on Lhe matter and 1
noe L5
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