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PORTLAND, NOVEMBER 21, 1909.
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SENATOR FULTON DEFENDS SCHMITZ REVERSAL

L]

Methods of Dunne and Heney Denounced as Manifestly %
Unfair and Courage of Appellate Tribunal Extolled.

s an addsess before ihe Oregom
Bar Associastion, dalivered on Toes-3
day lsat., ex-Senater Fulton sovarely
arraigned the course of Judge Dunne
and the meithods used b Francis J
Hanesy 1o sroure the. conviction of es-
Mayor Bchmits

After the trial and the serfict of
gallty w=az aroyred. an apperal was
taken and the cass remanded for &
new trinl. pending which the fermer
official s =t liberty Mz, ¥glton
strongly indorsed the action the
Court of Appeals and urged thal an
nenest, couragecus cogri could Dot
Eave atherwiae

The rongemnéed 111-ad-
rdam of Judlielal
decizsions, saying facts and
the law =are fregquently mixunders
sinoe? and citéd a noted Orngon cAwe 4
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whn will studs, unt how to administer

yusilee In acecord with the spirit and pur-

pope of ihe Taw. but haw best to win the
popular applanse of ghe hour I nesd not
pause to pleture tow deplorabis and

Msastrous such & condition would be. I
would zeems therefore that evesy thought-
ful cltizgen, aversy rer of good govern-
meént shouid desm It of his most
tmportant public duties Lo foster and in-
ecaleate not only & spirit of obedlence to
Inw, but, well, respect for pnd cop-
fidanes Iy wisdom amd integrity of
the tribunals charged with its adminis-
tratior .
Fort ateiv this bhns bHesn heistolors
aquite generaily doncelved 1o b the mental
attitude requisite 1o good citlzgenship; and.
happlly, s» far In our history thera lins
seldom been evidenced any considerable
disposiion te  Indulge in WwWanton oOr
tenorant attacks wopn the judiciary
Within the lagt few vears, howaver, many
of the otherwise best conductsd and most
intelligently editad newspapirs of the
cauntry have fallen Into the habit of in-
dulging in what verw largely sesms to
e to be ill-considered and unressonable
cenagura of our courts. The usual text
for thelr objurgations ie that the courtp
are wedded to technleal rules which con-
1ro] their decislons and are observed mt
tha sxpense of common senss and justice.
3 idomy taks the palns to inform
themselveas of the facis the law of
the cases they eriticise, hance they rarely
ave accurate Informiation about them or
an Intelllgent unidermtanding of the rea-
=ons merigned by
rulings they unhes tingly cogn-
demn and bold up to contumeljous scorn

hnowledge Should Precede.

ons

Ak

the

Lhe Ay

They hava praviously determined that
the defendant is guilty, or (hat the suc-
ecnsaful party in the caure should not
have prevailed; and so, without know

edge of the facta disclosed by the rec-,
ord and with no disposition to ascer-§

tain them, they denounce the decision
az e¢ither the result of corrupt Influ-
enots or a narrow and fanatical deve-
tion to technical rules and precedents
whieh have, or should have, they assert,
no place and are entitled to no con-
stderation in these enlightened times.
I do not contend that courts are or
shouid be deemed t0 Dbe above
eriticiem. I do insist, however,
that tha Importance ta the pub-
He welftars of maintaining oconfl-
dence In and respect for thelir decislons
Is =0 great that a trus appreciation of
the dutles of good cltizenship ahould
restrain one from condemning as cor-
rupt, ungound ar unjust a decision of a
high fudicial tribunal witheut being
Arst folly Informed of and having
carefully considered the facts and grin-
cipies of law upon whieh It rests. That
oourts, even of jast resort, are aome-
timas wrong In the conclusions they
réeach no one will dony. That they are
freguently wrong I cannot concgde, for
such (s not my hellef, That they are;
as & rule, presided over by men of
seknowladged ablllty and sound learn-
ing. of high ideais, moral xnd mental
integrity. wiil, I belleve. be very gener-
ally admitted. &till, they are only men.
inble to err. and mnot exempt from
eriticiam,. 1 urgeé only that eriticlam
af thair decislons shoulid he preceded
by and hased upon aeccorate knowledge
of the faots mnd the law Involved.
This being essentially o gavernment
by law, and not by men, I follows that
the jaw must be uniformly applied:
that that which Is thes law for one man
must, in like circumstances, be the law
for all men; henes the Importance of
adhering 10 precedent. When ‘the judge
shall be at iltherty to make the law
conform to hia personal convictions as
to what should be done In sach case, we
will have ceasedl (0 be governaed by law
and will have hecorfie the sublects of
men. When precedents shall count for
nagght: when uniformity of decision
and uyniversality In the applicetion of
the riles jaw ghal! no longer be
deomed Important; when cuses shall be
determined. not by géneral rules or es-
tabiished precedents designed for the
guldanee of men In thelr sonduct and
rulations in life. butedby glving heed to

of

{he court in support of |

public clamor or by substituting for
the Iaw the personal convictlons of a
judge as to what the Jaw of the partic-
wiar case should be, then popular gov-
erninent will have ceased, anurchy will
have supervened. revolution and possl-
biy despotism wil] be near at hand.
“Legal techniealities™ is the familiar
weapan which the newspaper judicial
decision reviewer, as a rule, smploys in
assaliing court dectsions. 17 the effect
of & deciston be not in accord with his
pre-adiudication, he unhesltatingly
brands (L as the result of unreasonable
venerntion for time-wern proecedents
and siavish observance of obhsolete or
technionl rtules. As aboave stated, he
rarely takes tlme to read the deacision
| 1tmelf, but, relying upon an allegoed ra-
| port of its substance and effecl, con-
| denna It as A travesty on justice and
solemnly admonishes the court 1hat the
people will not long tolerate such mis-
erable perversions of the law. With-
out knowjedge of the facts disciosed
by the record, the authorities or source

promptly condemns their conclusions ns
being unwarranted by either the facls
or the law. "

I do not mean to =ay or Intinate that
newspaper writers are Incompétent to

torte] writers and many of thée repori-
ars on high-clase papers and Journals
are-men of exceptionn] mentiat Torce.
vigor and analrytical powers, My con-
| tention i# that before entering upon
| suoh a task one should carafully Inform
| himselt of the exaet facte on which the
court passed, and the mource, purpose,
spirit and intent of the rule ar rules
announced or ;\I‘]’T“t'{!. not slmply
i in Justice to the court though that
| wonld be a suMelent reason, but be-
| cause of the » I importance of foster-
ing public respect for and copfidence
in our state and Natlona) judiciary

It eannot be too ofien repeated that
| conrts 4o not make thHe lgw; that their
1-!\1(:- is to apply the law ns it is writ-
ten. A Mmdge may. of course, lgnore
ithe law, ‘or parpasely misconstrue it
but In so dolng he violates his ofMeial
onth: disgraces and discredite his high
position, Nor ean m Juaxe conforming
to his oath and to our theory and sye-
tem of government, Vary, walrp or sgme-
pend the rules of the law In order Lo
avert that which otherwise will be the
resuit in o particular ones. It may bhe
quite ‘appafent to a court that by de-
claring and applying the law as [t is
written, the offect in a glven case will
he to postpane, possibly prevent entire-
v, the punishment of one whom they
may deem gullty of a serious offence
aghinst soelety. It In nome the less the
duty of the court to declare the law as
it 1&. It Is far better that a gullty per-
son shall occasionally escape justice by
| reason of the rigldity of lagal rules
than that the power shall be admit{ed
to be vested In any wman or any num-
ber of men to suspend the ohservanos
of statntes ar rules which the wisdom

)

and exporience of ages bhave demon-
strated are necesaary to the proserva-
tion of popular governmment and the

of
Harmless. Error Disregarded,

Al, but mers technjcalities! Has not
the court the right, and is It not its duty
diaregard tham? That depends. It
depends on what you mean by (echinical-
ities., If by a-technlcality you mean o
mersly abastract and purely harmicss
error. It should be. and If it plainly Is
such, nlways Is disregarded. Errors at
the trial, which do not affect the sub-
stantial rights of an appeliant are sup-
posad to be and generally are ignorsd.
The Oregon reporis and the reports of
every #tate am full of decisions which
verlfy thls stutement. The question to
be determined In-euch case where error
| occurred at the trial s, “Was the error
of =u a churacter that the court can
#ay with confidence that It was not nre-
Indicial™" 1 am not objocting to o dis-
cussion and criticlsm of the declslons
of courts based on an scourats knowledge

untainted administration Justice,

and understanding of what the court
really did  decide. The misfortunes I=
that =uch Information or understundips
is puruly the basls of nawspaper eriticism.
If v wera and the facts were {[airly
stated, the 7iefousness of such eriti-
| elams, now so frequently manifest,

| would largely disappear,

The fact s that u careful analysis of
mort decisions copdemned by the newa-
papers as having been the result of un-
due deviggion Lo so-called technfoal law
will dizctose that they are defénnible on
the bhroadest grounds of equity wand
simple justice.
that has been more widely crillclsed
and condemned by newspapers as nlto-
Eother bad and viclous than that of the
Californla Appellate Courts in People
va, HBehmits. Apparently the entire vo-
eabulary of denunciation has been ex-
hausted in heaping condemnation upon
those ¢ourts hecause of thelr action In
that case, and yet ] seriously doubt If
the suthor of a single one of these de-
nunciatory articles ever carefully read
either declgion or has an intelligent
understanding of the grounds oo which
elther wusn placed.

sehmite Trial Unflair.

I state without any resérvation what-

evor, an a veault of a cuyreful reading
and consldoration of both declelons.
that had either sourt falled to decide
substantially as It did it would have

discredited Itsellf and the judiclury of
this ecountry. . They could not have de-
cided otherwise than they‘did without
violating their official oaths mnd plead-
ing gullly to a degree of cowardice and
pusillapnimity that would have justly
earned for them the enduring eontempt
af the bench and bar of tiie Matlon. 1
do not contand that the record dis-
closed the [nnocence of Schmitz. He
may have heen guilty of the crime of
extortion. for which he wag tried, and
of which he was convieted in the lower
court. 1 do afrm, however, that he
was entitled to 8 falr and Impartial
trial and that the record disclosed not
only that he lind been denied such, but
that the character of trial to which he
find bheen sublected In the court bhelow,

ple and ajementary prinecipjes of jos-
tice and decency, was rarely, if. aver,
surpassed by Jeffrey in his most vigor-
our and wvicious examples of judicial
tytanny and depravity. Witneas the
following, belng only i few of the nu-
| merous prejudicial errora shown by the
record:

1. The California poenal cods pro-
| vides that when a jury is being selected
| & ¢hallenge must be taken "when the
| Juror appears and hefore he is yworn to
try the cause; but the court may, for
eause, permit It to he taken after the
furor 1= sworn mnd before the jury la
completed.”

Thtreo jurors had been accepted and
sworn to try the caao wnen the District
Attorney ‘asked permissjon of the court
to chalienge one of the three s0 ac-
cepled and sworn The defensa ob-
| jected unies2 causs should be shown.
The court overruled the objectton and
permitted the Distriet Atterney, with-
out sasigning or submitting any cause,
to excuse the juror. It was a plain
violation of an express provizion of the
statute.

4. After the jury had been impan-
eled and sworn, the Distriet Aftorney
asked the court to appoint an ellsor
to tuke charge of it and offered ssversl
wffdavits In suppert of his reguest.

petion being taken until coples of the
afMdavit shonuld be zarved on them and
they had had an opportunity to file
oounter-afMidavits, wnereupon the court
anld

“It Is no eoncern of yours, Mr, Bar-
reit; you have nothing to do with it

of the law which the court. after
painstaking investigation, conscien--
tinusly belleved applied thereto, he

review and intalligently comment on |
jndicinl, decizions; on the ceontracy, 1
readily concede that most of the edl-

I know of no decision’

Counsel! for the defense objacted to any |
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| in ite utter disregard of the most sim- |
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trampled upon and Ignored ae the record

EX-SENATOR FULTON,

WHO ARRAIGNS

LAWLOR AND HENEY.

L‘.—“H. D kS o o o b o o o =

You may object to the whole thing but
I wani tn make it plain to you that It
Is none of »our business. . You
can object. 1 belleve you have objedt-
ed, arnd [ would likegto have you take
yvour ssat.” The court then made an
order adjudging the Sherilf and Coro-
ner ¢ach disqualified und appeointed one
Biggy to aot as elleor and take charge
of the Jury. Counse! for thoe defense
obhjected to the dppolntment of BIiggY.
contending that he was an enemy of do-
fendawt, and they asked permission to
file aMdavits in support of that conten-
tion, but the judge declined to permit
the afMdavits to be filed or Lo hear the
objections of counsel for defendant to
the selection of Biggy.

Defendant’s Rights Denled.

arror, and
it,

his was assigned as an
the court of appeal, In passing on
sald In part:

Without snalyzing the rullngs of the court
In detsfl, !tz sufficient to xay that It ap-
priirs that the court refused to allow the
defendant to A cotintor-affidavits as to the
fact of the disqualification of the Bherlff
and Coroner, and acted upon the ex parte
affidavita ¢f the prosecutiop, which had not
beati evin served upon the defendant. The
vourt furtfier refused to hear the defondant
ak o the epmity and disgualfication of tha
vllsor, HigEs It was held by the oourt
that the prosescution might have the Sherif
and Coropar declarsd disgualified from 1ak-
Ing charge of the jury because they would
ot mct impartisily. It was In the pext
treath Neld timt the dafendspt had ne right
to shiow Lhat the elivor was dixqualified by
resson of Blas and prejudice against de-
fendunt Thess matters were of the ut-
molt imporianse to defendant. If 1t wan
necessary. I prder to snbserve the ends of
Justice, that the polliieal friends of the de-

fendint should not have ¢charge of the jury. |

it was cqually necessary. in order to protect
the rightn of the defendant, that the allpor
rhould not
fandant or in Yhe employ of the prosecution.
Falr deallng and (tha rights of the defen-
dany required that he should be heard upoun
both propositions. 1f, aftor glving the ds-
fendant the right tv be hedrd by affidavits

be & parsonal énemy of the de- |

or otherwise, the court, ypon & full Investl- |

Ealinon of the fTacte, concluded 11 tha
Sherift and the Coroner were disqualified,
that would e a matier resting (n the sound
discretion of the court, and If tha court
enticluded to appoint ag-olisor, It wans equally
ortant that the elisor shiould not have
1Y nlas or prejudice elther for or agalnst
the defendant. Dwfendant had the righi to
be heand paa o the qusiifications of the
Sherif and Coroner, and also as 1o whether
or g0t Bigey waa qualified. 1f the SEheriff,
by reasaon of Mz (rlendship for defendant,
mizht In womeée way have I(nfluenced the
jury, If thay had® been placed In his charge,
it 18 equaily clear that the enmity of Blgxy
to the defendant, or his friendsnip for the
prosecution, might in some way have In-

fluenced the jury It was of the utmaeost
Importance to the defandant.
Will any lawyer question the Justice

or soundnesg of the reasoning of the
court? Indead, It does nobt require 8 le-
gal mind to nappreslate the foree and
falrness of the views thepe expressed,
Had they held oltlierwise they would have
merited the condemnation of all honest
man.,

3.—=The theory of the prosecution was
that Schmitz, the defendant, as Mayor of
San Franclace, exercising his power over
‘one Reagan. & Pollce COmmissioner, had
oonsplired with hia co-defendant, Ruef,
to refuse to issiue a liconse to cerlain
resfaurant keepers, =o that they would be
compelied to employ Ruef and pay him
a large sum of money, ostensibly as an
attorney's fee, bul In truth to be divided
with Schmitz: this constiiuted the al-
leged extortion.

| was the Mayor of SBap Fraucisco, Yy

The prosecution did not call Ruef ax n |

witness In chief and clozed its case with-
out making any attempt to prove by di-
rect testimony. that Ruefl gave to de-
fendant opr that defendant ever recelved
any of the monsy clilmed to have been
pald to" Ruef or that he was ever pald
any monsy by any person on pccount of
such liconxes. Rongan testifled to cer-
taln conversations had with Schmits as
did niso one Malfantl. The conversations
testified to by Reagun wers to the effect
that the defendant had told him that cer-
taln reftaurants wers bad places; ‘“to
hold them up and if possible close them
up.”” Malfant! testified that he ssked the
defendant “why the licenses of the
French réstauranis were being held up.'”
and defendant answered that he would
seo what could be done; that he would
call a spocial meeting of the police com-
misslon atid be there imsesll. When the
prosscution rested, the defendant took
the stand as a witnéss In his own bhe-
half. His testimony in chlef was c¢on-
fined to explulning or refuting the al-
lagod econversations, the pame of Ruef
not being mentioned: nothing whatover
was sald about any money hiaving been
pald to Ruef or any other person. On
crias-examination he was asked 1f Ruef

had pald him any part of the 35000 which |

it had been testified by witnessos for the
prosecuilon had been pald to Ruef. To
this question defendant’s counsel ob-
Jected that It was not proper cross-ex-
amination, the matter not having been
mentioned or referred to In the direct.
The court overruled the objection and
compelled defendant te answer. He de-
nied having received any part of the
money. - He was cross-cxamined on the
subject at fength and the same question
put to him in many forms and he was re-
quired 0 answer.

The California Penal Code provides. as
do the codes of mort states, that "no
pereon. In o erlminal action shall be
compelled to bw a witness against him-

self, but If » defendant offers himsell ns

a witness he may be oross-examined as
to all matters about which ho was ex-
amined in chlef” Of course, the cross-

examination to which Schmitz wns sub-
Jectdd was lmnru:’r and In ¢lear viola-
tion of the statute and his couns=el sam-
estly objected. . The trin] judge told couns

#¢] to tuke hin sest wnd =ald o the
plalntiff, *‘put him in his seal andg Iif
he does not take It put him out of the
room.” “The uttsrly disgraceful, not to

say infamous, conduetl of the trial judge
appeurs, however, only by contrasting
his ruling on tha o s-examination of
Bochmitz with his ruling on the cross-
examination of Ruef., for. thouzh noi
called in chief, when the defense rested,
the prosecution called Ruef ostensibly In
rebutial, though- his testimony was In
truth part of their maln ense and shoula
in all falrness have boaen Introduced bo-
fore. the prosecution rested In chisfl. He
testified that he at one time gave
Schmitz $1500 and at another time $2600
and told him It was a part of the money
e had preceived from the Frenrh res-
taurants as & fee. Ruel admitied, how-
ever, “that he had stated to the plose-
cution that f he should Lestify’ to the
focts In ull thelr details, a= they were,
the larger part of them would be favor-
abic to the defendant’ . thereupon counsel
for defendant said: “Well, whit were
those facts? State them now fn detafl in
ralation to thig cage™ The prosecution
ohjected and the court susinined the ob-
Jeetions and excluded the evidence, on
the ground that It was notL proper croas-
examination.

Dafendant’s comnsel asked  witness
(Rue0) if prior to the giving of the money
to Schmitz he had any conversation with
him In ralation to any division of his
fee. The court refused o permit the
witness o puswer, on the ground that It
wils not proper erosssexpmination. Coun-
sel asked Ruef If he was not testifying
under expectation of complate Immunity.
The court directed witness not to an-
awar for the same reason. Numerous
other questions of like character were
asked by defendant’s attorneys and ruled
out as belng improper crogs-examinatipn,
notwithstanding every question was
clearly adked br defandant’s attorners
pertinent to the matter brought out in
the direct examination fxcapting the
question relative to immunity and that
was designed. of course. to disclose the
interest he had in testifylng favorably to
the prosecution. and prebably no courk m
this land ever before excluded such testi-
mony. -

Higher Court Courageous.

1= jt surprising-that the Appeliate Caurt
revarsad the Judgment? Conld an honost,
coliragesus court bhase done otherwise?
The rullngs 1 have polnted out are but a
few of many equally as erroneous. 1t
was not, for instancae, chiarged In the in-
diotment that the defendant Schmits
el the
theory of the prosegption was that e
Meyor he was to exert his Influence to
fold up the licenses, unless satisfactory
payments should be made 1o Ruef. 1r
hie held no official positlon Ne could ex-
ert no control in the matter of lssuing or
withholding the ilcenses unless by rea-
gon of sustalplng same special, pecullar
or excveptional relution to the elly ad-
ministration, and na facts showlng or
indicating any such relation were alleged;
the prosacution apparently velled solely
on the fact that he was Mayor and hence
in a position 1o extort money by with-
holding the lcenses unless the money
should bhe pald it does mot requirs a
trained legal mind to understand tha im-
portance ih such & case of averring in the
indictment the fact tyat defendant was
Mayor. Even those in charge of the
prosscution, It would seem, should have
known that.

Of the trial-judge 1 hesitate to zpeak.
lemt, mistaking lgnorance for infamy, 1
shall express myscll in language too sc-
vers, or mistaking Infamy for ignorance,
I shall condemn his conduct not sufM-
clently. Macaulay, sponkigg of Bertrand
Barers, sald: “‘In almost every particn-
lar sort of wickedness he had had rivals,
Thets may have been,” he said, “men as
cowarsddly as he, some as oruel, a few as
mean, & few as Impudent. Thers may
nlso have boesn ap great llars na he,
though we have never met with them or
read of them. But when we put every-
thing togoether, sensuallty, poltroonery,
baseness, effrontary, mendacity, barbar-
ity, the result is something whicl, in a
novel, we shonld condemn as a carlea-
ture and to which we venture to say no
parsilél can bs found In history.”

1t remains only to add that had it
fallen to the lat of Macaulay to read the
record In the case of People ve. Schmits,
ha would have «ither modifised or quali-
fied In some respects his famous denun-
ciation of Barere,

1 have not. however, referred to the
declsion in Schmits' cass either to con-
demn the prossoution or to defend
Sehmite. The latter was probably & weak
and corrupt officlal, but whatever may
have heen lhis character e was entitled
to be tried according to the laws of the
lapnd. Tt was not for the court fo assume
Itis gullt and then proceed with an aye
singie to hla condemnation. It was the
sworn duty of the Appellate Courte to
sen to It that the plain. simple rules of
fustice, reacognised In every civilized com-
munity throoghout the world, wers not

disclosed had been done st the irial. The
Appellate Courts did thelrduty, no more,
and by so doing prescrved the judiclsl
honor of thelr =tate. In thelr decisiops
there was neither discussion nor applica-
tiom of technicalitize, There Ix not & bar

arsociution th this country which, wers
the record In that case submitied to it
Ex an ‘appellate tribunal, would not

promptls and with at lenst pracilesl 1
not absolute unanimity vete 10 reversa it
And yel L eonstantly see newepaper refer-
ences to the Judgex who jolved in the
decistons reversing the case. framad in the
most orgsl and contempiuous (angusgs,
holding them up to publlic scorn and de-
rislon for having enablad “Sehmitz to
escaps on a technicality.”

State vs. Hombree Reviewed.

The recent decision.of our own Supremoe
Court In siate Hembree how been
severnlr condemmned by @ number of the
jpfluential nowspapers of this state. No
statement of ths facts tpon which the da-
cizion was based or of the Toasons =x-
signed by the court in eupport of lis
actiony has, to my knowladge. ever been
publisited {n copnectipn with such eritl
clsms: - Tt Bas been deemied sufficlent to
characterize the decizion ns predlonted on
wehnlealities and as being  lie result
whirh must be expected so Jong as the
courts shall blindly and without disorimi-
notion adhers to precedents and continua
to Indulge in legal quibbling and euvil
Nevertheless the decislon was, o€ o mat-
ter of fac!, hused entirely upon & very
aleat and plain provision of she Uregon
criminal cvode. ]

Hambres was convicied of the crime of
murder i the first degree. The evidence
showed that the defendant and his family.
consisting of his wife, x daughier, aged
185. and two =ons, aged 12 and 13, reEpec-
tively, resided on a farm in Tillamook
County: Durlng the month of Décamber,
185, the boys were absant from home lor

Yo

some days, and one night, during  saoh
absence, (he Hembrep dwelling was de-
giroved by fire and the remains of the

wife and daughtfr were subsequntly dis-
envered In the emberse. On the night of the
fire. batween 3 and 3 o'cloek In the morn-
ing, the defendant pppearsd a8t the homs
of n neighbor, named Floft, and Inguired
i hisg wife and daughter wene Lhere,
Belng Informed that they were not, ha
stated that his house had burned down,
and that hiz wife and daughter were “out
in the cold,” and agked Hoyt's brother-in-
law. a Mr. Thompson, to go and look for
them. Hembree was clothed ooy in a
sult of underwear, a pair of old shoes and

s hat, with a hop sack over hiw shoul-
ders He complalned and gave evidonee
of belng 11, Thompson went to Hem-

Brec's farm and found the house burned,
but. fnding no trace of the wife or daugh-
ter, niotifled other neighbprs, who jolned
In the search. The following morning
there wete found In the embers two hu-
man skalatonw, undoubtedly the remains
of Mrs. Hembree and her daughter.
There was nho direct evidence’ whataver
tending to establish eoriminal  agency on
{he part of the defendant. It was con-
tendnd by the prosecution that the fol-
lowing clreumstances established the de-
fendant's gullt:

First—Hls sods were ubsent when the
housp was barned. presugpably by his ean-
nivemor.

gecond—There wWis i
af embers where the remuains were found,
which, It wis ocontended, was gredator
than would have been supplied from the
materiils of the building.

Third—When the remiins were
ered, no small bones eTe Been.

considerable maas

dlscov-

"
Fourth—Where the akeletona weee found

no remains of pither of the heads wera
to. ba seén, but some days thereafter bones
alleged to have been those of n liumnn
skul]l were found in 4 stove that had been
In the house when {i burned,

Fifth=Defendant did not return o
scene of the burned house that night or
join in the search for hia wife apd daugh-
ter, but remained at Hoyt's house, weanl
to bed and siept untll T o'clock In the
morning.

Story of Defens¢ Unshaken.

The defepdant testified that his
were absent on a visit to relntives, which
secms to have boen i fact: that on the
nlg of the fire he was gleeping in his
undershirt and drawers when e awoke
and found his chiumber filled with smoke:
he called his wife, who was sleaping In
an upper room of 'the houss. Neither the
wife nor daughter stopped to put on
elothing. but, both In plght robes, selzed
bed clothing and went with him down-
stalrs. Arriving there and finding n fire
under the stairway. they endeavored to
extinguish it with water from the kitchen,
The wife tried to bring into the house 3
tub of wuter which was standing outside,
Put either the handle broke or she fél],

the

sons

!

and the tub overturned, splliing the wWa-
ter. The fire made such headway in the
cloth snd paper lining of the walls that
It ‘was seon the house conld not be saved,
whereupgp they turned their attention to
removing furnlture and some had been
removed when the daughter exciaimed.
“Mammu. my trunk: my fine clothes!”™
Looking 1up the stalrway towards Uhe
room where hi= daughter's clothing was
kept. the defendant suld; “Don’t up
there: it 1= dangerous” Golng then into
the kitchen, he removed some provisions
and dishes. The heal =o0n compelled
th retire, when he tricd o ind his
d they
af Mr. Hoyt
on & run in that direction
Hovt's suffering sevarely;
a room, fell ngleep, un-

EO

and deughter, but. falling, conelue
must have gone to the home
s0 ho

He

started
arrived st
retiring

of the deatl of his wife and
daugliter. Such was hig-story
Furniture provialons, ddishes, clothing

and tha tpeet tub were found near whers

the walls of e house had stood, mute
witnosses, oorroborative of a portion nt
Jjeast of his testimony Touching the &H6l-
‘leged Temains of cranium bones sald to
huva bean found in the stove, one of
sons teatified that some das

to the fire, Al 1 fatl request, lie
searehwd In the 5 wihare the aleletons
had besn discovéred. and there found a
handfnl of bones, which e threw

heap near e stove. Thereafler Y

to put the stove into ahnpe for s
found it too badly warped to be ™
strurte This seemn to have baen prior
ta tlie discovers of the 't niis hones
In the stove. It alse appeared that the
chimmey had fallen on the skeletons be-
rore they waore Ve and thut

mass of bricke had to be removed bhef
the bones could be secured for interment.

Inference Not Supported.

Such were Lhe facts In evidenco agalnst
the defendant. No direct evidence what-

ever connecting him with  the alleged
erime: all purely clrcumstantial and not§
! by any moans_ incongistent with his In-

nacence, sutfielont to give rise to a suk-
plclon of his zuilt, but tHe if any more
The prosecution realized the importance,
if in the circumatances, the noces-
of ezlablishing a motive tho
defendant’s part to commit the erime and
for that purposn spught to prove that b
had sustained criminal félations with his
daughter, of which his wife, It was ta
be inferred, had probably become’ cogni-
zant, and hence i wa=s to be inforred n
motive existed on defendajt’'s part to
get her out of the way. The only evi-
denee tending in “the lesst o, establish
such theory was the testimony of one
s hotel proprietor. He testified
the doughter attended ; z=chool for
three months at Tillamook City,
that nearly every week defendant
to town and brought the dsughtar
hotel to remain over night,
no direct evidonce that the
defendant evor vislted his  duaughter's
m at night, but withoss testifled to
roumstances  occurring on  two  oc-
coasions which tended to prove that ha
did, an therefore the Jury was asked
to infer that. he had done¢ so. Ha was
neither 2een nor heard in her room. The
utmost thet could be jJusdy claimed for
the testimony was that [t might e in-
ferred therefrom that he did wvisit hor
room, and If so. it was contended that
the clroumstances were such as to-Justl-
{y the farther Inféerence that he did =0 for

not

sty au

Larsen,
that

dime
o witness'
There was

a criminal purpose,

Consldering the relation of fathar and
child, tHere was really no evidence to
Justify such inference, but In any cos=e,
as stated, the utmost that copid bo
"WMaimed for the evidence was that it

might be inferred therafrom that defend
ant and his daughter had committed the
erimo of Incest. From that Inference, the
progccution contended, the Jury might I
fer that the wife had disgovered this
criminal Intimacy and that the defondant,
becoming mware of that faot, had -
tive for the commission of the
charged against him. In other
the jfury were roquired to Infer
that defondunt had commitis
aecond, assuming that as a
proven.” which It was not, to Ir
fromn that the wife had discoverad s
eriminal relations, of which iwerred

&

crime
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SPOKANE ATTORNEY FLAYS DIR
“PRIMARY LAW

Frank T. Post, in Address Before Session of Oreg

Mentioning Particularly Present Method of Selecting Judges of Warious

—SAYS IT'S F

ECT
AILURE

on Ba; A.gs;ciation; _Sl:dr;s 7Mﬁiiern—Da.;; Sysiemv of IB!ection,
Courts in Oregon and Washington.

AVING been so long deiayed by In-
H terrupted train service that Tin was

unable tor reach the ==ssion of tha
Oregon Bar Assoclation prior to Its ad-
journument, Attorney Frunk T. Post, of
Spokane, arrived in Portland Iafe TWed-
nesday night, and at the bangquet ten-
dered the memhbers of the bar, spoke of
the present methods of selecting judges
of various courts in Washington and Ore-
gon.

Without any hesitation he declared the
direct-primary nomination law a fallure,
deprecsting its tendency to, lower tha
standing of the judlelary, and contending
that it L& In contraventlon of the provi-
glons of the comatitution.

Mr. Post was well recelved by the mem-
bers of the Oregon bar and his remarks

ereated B most profound consideration of

the subject. The full address s as fol-
low's:

At the present time the popular, or at
least common, sublects for addresses
papers bhefore conventions of lawyars,
seem to be those relating to court proce-
dure, and discussed under varlous ds,
swch as "“The Law’e Delay,” “Defects n
Criminal Procedure’” and “*Leagal Technl-
calitles"’ While these quastions wre of
interest Lo the profession and of impor-
tance to the general publie, It has seemed
to me that there are other qunestlons
which the bar, parileubirly of the North-

west, should dly and aft CAre-
ful consfileration give thi publio t ben- |
efit of thelr views. And that the ques-
tion of paramount (mportance might

properly be given the title, “The Bffect
of the Direct Primaryp Law Upon the

Character. Abllity and Independence of
the Judieiary." Perhaps u question of
sven greater Importance to the whaolse

people Is the wisdom or folly of recent
Jegislation in certain sections of the coun-
try, particaiariy the Northwest, tending
towards material changes in our form of
government ma cstablished by the Con-
stitution of the United States and the
canstitutions of the 13 original states. 1
particularly refer to the legialation that
i known generally as “inltlative und ref-
erendum,” “recall” “direct primary™ and
electlon of United States Senalors by
popular wote. In order to fully discuss
the first subjeot stated, it i necessary to
touch somewhat upon the second subject.
The government established by the fath-
ers and whose success and stability has
beean the marvel of tne world, Is a repub-
ife and not a damveracy. In the series
of letiers published in the city of New
York befors the adoption of the Constitu-
tion und rapublished undeér the title “The
Federalist.,'" writton by statesmen then of
great tenofm and now of even grémter
renown, namely: Alexander Hamilton,

L]

dixon and John Jay, the au-
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aver been speclacles of turbulence and
contention: have aver heen found Incom=
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vles of government, have erronentusi
supposed th hy redieing munkipd (o a
perfect equal inn thelr palitical rights,
they would, at the same time, be perfeut-
ly ¢ lzed and assimilate

sesslons, thelr opinlons, a2

slons,
Cure 1s Promised.

“A gopublic, which 1 mean n gov-
ernment In which the schame of rep-
resentation takex place, opone a dif-
ferent pect, and promises the
ror wh we are seeking. Lat
aming palnts In which It
from p v Jdemogeracy, And we ¢
comprahend _both  the nature of
cure and the efficacy which It must
derive from the union,

“Phe two great points of difference

hetween & demooracy and a © T
nre: first, the delegatlon of the gov-
srnment, 1n the latter, to a small num-
ber of citizens alectsd by the

ondly, the greater number of
and greater sphere of country,
which the Intter may be extemded,

““The effect of the first differen
on the one hand., to refine and enl

the public views, by passing ihem
through the medlum of a clhogen body
of cltizens, whose wis may bext

discern the true intergst of thelr coun- |

try, and whose patriotism and ve of
justice will be least 1i v to sacrifice
it to temporary or practical consider-
ations™

The great care taken by that re-
markable body of men who framed the
econatituotion of tha nited States to es-

tablish a republle Instead of a democ-

racy I8 shown by a study of its pro-
vistons
Present System Questioned.
The chief executive ig mol eojectled
by popular vote. The will of the .-

jority of the people as to the personn
of the chief, executive is no! controll-
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