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SOUTHERN
DISCUSSES

Is Worth
Fighting for, He Says In Dis-

Only

cussing Question.

2300000 acres in-
ved Id the Government's suit to can-
cel patent are rocky and not #it for cul-
and third is timber

Two-thirds of the

-

tivation, tha other

land. according to W. D. Fenton, coun-
sal for the Southern Pacific Company.
Mr. Fenton sald last night thit about
19.008 persons from Malne to Callifor-

in clalm they have & right to become

sottiers on this land, and to ac-
quire title upon payment of §$2.5¢ an
nore

“The idea In hroadcast™ he continaed,

the land |» wvaluable for homes
that the mallroad company is ob-
ting the development of the state.

matier of fact the largest part of
the | i Is not valuable for homes
Two-thirds of B could not be sold for
$2.50 an acre, because there s nothing
on It exceapt rocks and chapparal

‘In Jackmon County alone, of the GO
acres probabiy a third is not fit for set-
Liemormg |

"For the Nrat

20 years after the land

| was granted to the rallroad company it

offered to lngn
an acre
low fAg
who

> AL than
It could not be sold even
Nobody wantsd it
were Limber spec-
and ey don't want anything
except land which will run several mii-
llom feet (o the acre. All this talk
about "homes’ and “actual settlers’ lg the
merest pretaxt Two-thirds of the land
d be sold for $2.50 an acre to-
rest of It s valuable for the

wne
$150
at that
Those

ulators

buy

not
The
timhap,
The pnly
dieation is

question there (8 for adjy-
whether the amendment of
Cougress to the original land grant s &
condition subsequent or a covenant. Wa
have eliminatesd the so-called settlers,
which removes a good deal of rubbish

from the case.

‘“We have taken 3 days In which to
file our answer to the Government's
#ult, but weée have not yet decided

whether te go to the United States Cir-

| eult Court of Appeals on the demurrer

the complalint or (o anawer It we
an ansper we will take testimony
the caxe before an examiner and the

to
file

transcript will g0 to the higher court
We have no testimony which would
change he opinlon of Judge Wolverton
MNf course we are disappointed because
of the decialon But there are 12 men
wlio are ¥+t to pass upon the law quen.

tiop volved—itha three Judges of the
Apellate Court and the nine Justices of
the Supreme Court.'

Arthur I. Moulton, associated with A.
W Lafferty as counss| for the cross-
complunlnants, sald Jast night: "We In-
keep our record clear In the
to appeal it. We will delay
our appeal, however, until the whols
to the higher court. We feel
the decislon Is really a vietory for
for if thse Government ever ac-
title to the land again, the
peftlers, we are sure,
if not by the ecourta
The &5 actusl set-
ought not te be

and

tend
L E T

CAS® EOes
that
our side
quifes legal
of actusl

protected,
Congress ltself.

rights
Il be

tlers wa repressant

ousted, and we do not think they will
| be We do not represent any of those
whae hnve filed thelr intention to msettie.
hut who have not done so. Our suait
was on file before the Government
| hrought iis sult against the rallroad
company, and we feel that our aection

| pliance with

was ong of the causes leading the Gov-
srpment to fle suit to cancel Lthe patent
of the railroad company for non-com-
provisions of the law

the of

granting the land.”™

TOWNSEND

I8 JUBILANT

M.

Attorney-Geeneral’s Assistant Contra-

dicts Fenton's Statement.
VWhen shown W, D, Fenton's state-
ment lust night that a large percentage

of the mallroad company’s land Is unfit
for settlement, B, D. Townsend. repre-
sentative of the Attorney-General. sald:

“The even-numbered soctions of land
between Portland and Oregon-Call-
fornin lne, which were disposed of to
homesteaders by the Government, are
supporting settlers, and there is no rea-
son why the odd-numbered soctions
ahould not also support settiers

"It s rvidioslous 1o assert
the land In Western Ovregon s unfit
for hgman hahitation It has heen a
well-known fact that for many years the
polley of the railiroad commpany has re-
tarded the dovelopment of the industrial
and ocommercial resources of both Lhe
even and odd-numbered sections con-
tributory to the line of the mailiroad,

“In any event the guestion lovolved
in this case Is a legnl and not an in-
duntrial one. If thess lands are not sys-
coptible to settloment, that was no rea-
som why the rallroad company should
assxume unto itself the right to violate
the iaw simply because It was profitable
o do mo.

“Judge Wolverton's declsion Is gweep-
fng In its chamcter and epparently will
be conclusive of the right of the Gov-
egnmant to enforce forfelture of the un-
sold lands of the grant. As 1o tha
statement that the lands Involveq are
not susceptible to settlement, those best
acqualnted with the landa assert that
pomes of fha best homes upon the Pacifie
Coast have been denled o American
citizens by the polley which ha= been
enforced by the raliroad company for the
past aeven or eighi ¥ears

'lé.u all verr well to say that for
20 fears the rallroad company offered
these lands to settlers. But the fact
remalins that for more than eight years
they have denled them to settlers.

“The litigation in thias case will take
Its usual course and procesd to & full
emforcement of all the rights of the Gov-
ernment.”

the
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MILAOAD LOSES
FIGHT FOR LAND

Federal Land Grant in Oregon
Imperiled and Southern
Pacific Hard Hit.

INTENT OF LAW CONTESTED |
|

Judge Wolverton Bases Decision

Upon Amendment to Original
Statute and Gives Govern- |
ment Clean Victory. l

(Cantinus] From First Page. )

on the part of the Government of tha
right to Insist upon the condition sub-
sequent, nor as adiudieation conclusive
against the Government's Insistence up-
on the performance of such & condition

“The Government has not walved its
right to maintain this sult for any of
the reasons assigned, pnor Is it barred
of its remedy by virtus of the statutas
of iimitation relled upon by counsel.”™

Government Changes Policy.

“In the eariy annals of the United
States the publie jandas.were regarded
inrgely as an anset out of which 1o de-
rive revenue for the needs of the Gov-
ernment. At ona time the domaln was
pledged to the payment of the public
debt. The earller policy was to dis-
pose of these lunds to private purchas-
ers, both at public and privata sale.
Even settlement upon the publie do-
maln was discouraged, Congress bheliav-
ing satisfactory disposition might oth-
erwise be more readily and axpeditious-
Iy accomplished. It was not untll early
in the 12th cantury that Congreas be-
gan the appropriation of public lands
la aid of internal Improvements.™

Judge Wolverton continued along this

line, glving an wxhaustive Listory of
Congress’ disposition of public lands,
and continued:

“Looking at the matter In all Its

the clement of a
company Is
the adminis-

phases, the act lacks
trust whereby the rallroad
constituted a trustee for

tration of the granted lands, In any
specific gquantitiea, for the heneflit or
use of any dofinite or ceriain benefl-
clarien.

“This brings us to the contention
mades on the part of the Intervenors

that the grant !s both a law and & con-
tract, that there is a standing and con-
tinulng offer, 10 which the grantee .4
& pariy, to whomsoever may desire to
become an actual settier and te pur-
chase & tract of the granted lands not
excaeding 160 acres, and that any such

person, by a declaration of his purposs
and a tender of the purchase price,
.Y v, $2.60 uan acre, brings himself

into relation to the contract, thus mak-
ing himself a party thereto and !s en-

titled to the rights of a contracting
party to enforce mn conveyance to him
Trom the grantee.

Contention of Intervenors Outlined.

“It Is urged that by declaring his
purpose to become an actual settler
and tendering the purchase price, the

Intending purchiuser acquires a vested
right in the property, which not only
the grantee but the Government alwo
is bound to regard, and of which he
cannot be divested without his consent,
thus entitiing him in due course to a
proper conveyance, The position |is
basad upon a supposed analogy to tha

acquirement of vestad rights against
the Government by pursuing the actas

and regulations astabliished for the ac-
quirement of pre-emption and home-
stead claims to tracts of the pudblic do-
main
"Whenever It
been an entry
proper notntion

that there has
homentoad. or a
land office of a

oocurs
of a
In the

pre-emption application, =0 that there
appears & record of the Initlatory ‘steps
to obtain a claim, It may properly be

saild that the clalmant acquires A vosted
right ns against the person corpora-
tlon cialming under such grants, but
nat till then,

Offer to Scll Must Be Shown.

“*There must be an offer to sell on
some terms, and there must be an ac-
ceptance of the offer on the terms pro-
posed, befors there can be a meating
of mindes. or any contractual relationws
ran arise. The Government has granted
certaln lands to the rallroad company
under a provislon that the grantee shall
sell to ‘actual settlers’ The grant, how-
aver, s not accompanied by an offer to

scll. Surely the Government makes no
such offer.

“Being a lnw as well as a grant, the
act directs that the grantesa shall sell,
But supposes Lthe grantes refusss to obay
the law, is there. notwithstanding, an
offer on Itx part to scliT Does the law
make the offer for It? There might

perhaps have been gome grounds for so
holding If the rallroad company had baen

accorded no discretion Iin the matter,
and was simply required to perform =
mers minlsterinl mervies in executing
deads to such nrtuel settlers as shonld

come and pay It the maximum pries of
253 an acre. Put It has diserstion It
may seil In lese than I6-acre tracis, and
for less than .58 an acre. S0 who shall
say that, by reason of the law alones, It
has offered 1o sell In tracts of 18 acres,
and for 2.5 per acre, so that any actual
settler may purchase upon those terms,
it has the right to sell upon those terms
but the Ianw does not make such offer
for It. The act is a lsw to the grantes
but binds no one else. It Is not an offer
to sell to actual selllera. A breach of

ARE YOU FREE

—FROM—

Headaches, Colds, Indigestion,
Pains, Constipation, Sour Stomach,
Dizziness? If you are not, the most
effective, prompt and pleasant
method of getting rid of them is to

per the Intendment of the law or con-
tract, but the grantee would incur no
linbility 1o a person not a parly to the
compact.

“Third Party Has No Rights.”

*It bas been held that where one
party has pald money to another for
the benefit of a third, or has pald &

consideration for which a third party
was to receive some benefit, thea ilhird
parfy has a right of action directly
aguinst the party receiving the moned
or consideration. That rule can have
no application here.

“Nor Is the person clalming to be a
settler, who has gogpe upon the land
and {s In oceupuncy of the tract se-
lected, In any better position.”

Judge Wolverton held that Congress
had a right to change by amendment
the iIntent of the law, It belng the
contention of counse! for the defend-
ants that the amendment relating to
actuyal settiers, changed the entire pur-
pose of the law,

*The Government was to receive &
constderntion for lis grant, namely, the
transportation of Its troops, munitions
of war, malls, etc. This In a purely
private grant, whers technlcal words
appropriate to the creation of a con-
ditlen subsequent are wanting, would
evidence an intendment not to create
such & condition. But where technlcal
words are in fact amployed, and the
grant is by the Governmenj. heing pub-
llo in nature. other considerations ap-
ply, and thess facts should be taken
into account.

ProvisgyIs for Protection.

*If it were tha Intent of Congress
thnt the Cbhvernment should be left
remediloss, no matter how fiagrant the
violation of the terms of the actual
mettler provision, that prov'sion might
fust ar well have beaen omitted In toto.
Congress intended no such ldls cere-
money. The proviso was designed to
ba a poaltive, efficlent, and living con-
dition, to be punctillously observed,
with substantial and remedlal conse-
queénces to follow a dellberate and will-
ful infraction thereof.

“"Congress did not by its resolution
directing the Attorney-Gensral to com-

mence suit against the railroad com-
pany, declare any of the lands in sult
forfelted Whather a forfelture had

oocurred i o question that pecessarlly
would have to be litigated 'n an ap-
propriate proceeding In any event.
whether Congrens declared a forfeil-
ure in the first instance or pot, the rail-
road company resisting. The real ques-
tion Is whether any forfeiture has been
incurred for breach of condition mub-

sequent, and that ia for judlcial cog-
nizance, Inguiry and determination.
Further disposition of thes propertly

will follow the adjudicatlon.

“In view of these considerations, the
demurrer to the blll of complaint must
be overruled, and the demurrers to the
cross-complaint and bllls of Interven-
tion will] be sustained, and it Is »0 or-

dered.”
Two Other Sults Pending.

it will be ween thnt Judge Wolver-
ton’s decision Is against both the &5
cross-complalnants and the W0 or more
intervenors,

B. D. Townsend. who has worked
upon the blg case for the Government
for several years and who Instituted
the suit, was mhbcoh pleased with the
decision. He pronounced it a master-
plece, saying the judge had gone ex-
haustively Inte all polnts urged by
both partfes to the controversy. He
is confident It will beé sustained by
both the Appellate Court and the Su-
preme Court.

Two other suits are poending, one
by the Government against 45 pur-

chasers of parts of the blg grant. They
hold ahout 400,000 acres, and purchased
more than 1000 acres each. These
might urge that they purchased in
good falth without notlee of the condi-
tions of the grant, but even this posi-

tlon is open to guestlon. Tha courtl's
decisfon yesterday covers all other
points Some of the ricrest timber
land In the Willamette Valley Iis om-
braced In this sult, part of It being
held by the Booth-Kelly Lumber Com-
pany.

The other sult Is that of the Gov-
ernment against the Southern Oregon

Company to cance] patent to 9000 acres
of land, tha most of which Is in Coos
(‘ounty. The land was granted by Con-
Kress for a wagon road, but the grant
continlned ths settlar eclauese, and it
CREs

i= belleveq the decision in thia

will hinge on tha same points as de-

cided by Judge Wolverton yesterday.
Ninety days were allowed Attorney

W, D. Fenton in which to file an an-

swer, but he has not yor declded

whether to file it or go (o the Appelliate
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The great® Italian historian, Ferrero,

who has made ancient Rome live again

in his books, begins in this May Century

a wonderfully illuminating series of six =
articles on Roman women. Did you ==

know that they enjoyed the greatest
social and legal liberty of all women of
the ancient world? They could even
retain their own property on marriage
if they wished to do so, and they had a

i

|

T

Il

conventus matronarum — which was | =

. Latin for ‘* woman's club!™ =
‘“Women and Marriage in Ancient =

Rome™ is the title of this opening ==

article in the May number, §

f
i

“THE CLANDON LETTERS,"" something more than an unusually good novelette
by Baroness von Hutten (author of Pam), and **The A B C of the Tariff Question
by Andrew Carnegie, are among other good features of a wonderfully good May number.

CENTURY
MAGAZINE

At all book stores, or The Century Ce,, Union Square, New York

T

|

|
|

I

I

I

53 cents & copy. .00 & year,
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Court on the demurrer, Attorney A., young-growth oysters from the state | busily engaged In towing the scows and
. Moulton representing the cross-com- | reserve beds is now on in this bay and | bateaux from the reserves to tho pri-
plainants, was also allowed 90 days |the vinlcity of these reserves presents | vate beds. where t arg amptied. The
in which to take further action in his | a sight well worth secing, There Is a| oyster business ls growing so rapidly
cawe. great fleet of bateaux, scows and house- | that oystermen predict that thers will
— bonts mnchorad at the state beds and nEh younk growth this
ECOND DAILY TO APPEAR another fleet of launches and sloops | year to sati e AT s

Ingredients of Ayer’'s Hair Vigor

Sulphur. Destroys germs that cause dandruff and falling
hair. Cures rashes and eruptions of scalp.

Glycerin. Soothing, healing. Food to the hair-bulbs.
Quinin. A strong tonic, antiseptic, stimulant. ]
Sodium Chiorid. Cleansing, quiets hrritation of scalp.
Capsicum. Increases activity of glands.
Sage. Stimulant, tonic. Domestic remedy of high merit.
Alcohol. Stimulant, antiseptic. Water. Perfume.

Puablish Nows-

paper at Vancouver Soon.

Eugene Lorton to

VANCOUVER, Wash., April 24—
{Speeclal.)—This city is to have & sac-
ond dally newspaper, the first issue to
appear Monday aftarncon, May &
Eugens Lorton, formerly publisher of
the Evening Bulletin, at Walla Walla,
and more recently member of the State

eep
our

Board of Control under the late Gov-

SR WA WAL Show this to your doctor. Ask him if there
e P e g A g L W W [ is a single injurious ingredient. Ask him if
s LR TOmENe. FAY e ad he thinks Ayer’s Hair Vigor, as made from
LTl Do hase e Rl & this formula, is not the best preparation
O e i 88 I'I a ' r you could possibly use for falling hair, or
B R Al b Toaoh, for dandruff. ‘Then do as he says.

and will have n Sunday morning lssus

not Color the Hais

-« C. Aver Company, Lowell, Mass.

Oyster-Spawn Season Is On.
SOUTH BEND, Wash. April 24—

Does

I_

(Special.}—The open ssason for taking

“A

pro

will

Heat the Bi

fruits. Tw

Don’t Grow Old Too Fast

a hardening of the arteries—and hardening of the
arteries comes from excessive eating of high-protein
food such as meat and eggs.

excessive eating of indigestible foods, however, gradually brings on
stomach and bowel disorders—and these can be prevented by a
daily diet of thoroughly cooked cereals.
for this purpose because it is steam-cooked, shredded and twice
baked, retaining the bran coat, which is so valuable in keeping
the bowels healthy and active. {

adding salt or sugar to suit the taste.

man, is as old as his arteries.” Old age i1s merely

Cut down the high-

tein diet for awhile and eat Shredded Wheat. It

supplies all the body-building material in the whole
wheat prepared in a digestible form.

HREDDED WHEAT BISCUI

Of course

not “cure” appendicitis—nor will any other cereal food.™ The

Shredded Wheat is best

scuit in the oven to restore crispness and serve with hot or cold milk and a little cream,
_ It also makes delicious combinations with stewed or preserved
o Shredded Wheat biscuits with stewed fruit makes a wholesome nourishing mecal.

The Only Cereal Breakfast Food Made in Biscuit Form
Made only by

The Shredded Wheat Company

Niagara Falls, N. Y.




