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PRICE FIVE OCENTS.

bHMITZVERDIGT
3 DEGLARED VOIL

Court Says Grafting Is
Not Crime. -

DUNNE DENOUNGES DEGISION

Threat to Hold Up Licenses
Only Moral Wrong.

PROSECUTION WILL GO ON

Court, Which Dunne Says Has Rel-
atives and Friends Among Indlet-

ed, Finds

Schmlitz 1o Be Tried Again.

Very Many Errors.

r....‘--.-.“'.’-.—““-”ﬂ
. DUNNE SAYH JUDGES BLASED. :
: BAK FPRANCISCO., Jan.  0.—8u- :
4 perior Judge befors wham ¢
] Eehimits wan convicted and Ruef ¢
: pleaded guilty, did not hestitalsa to :
& criticies the actlon of the Court of +
% Apptals He sald +
b “It In to He gretled’ that tha 9
: hearing of came up before :
$ & oourt whoss ra have rela-
* mds axainst
1 were re- ¥
. L ]
L] jury that re- ,
’ in In view of ¢
L4 P t ileve that the &
: L waa It proper frame of ¢
¢ mind 1 glve Lhiz malter an im- 1
* partinl and decide it "
: nirint rite. 1 mm satis- .
4 fed that e and the juw :
& suntalned gment and the +
¢ verdict .
: 4 will furiher say that the jury %
4 which raturne verdict in ac :
¢ cordance with the ovidencs and the 4§
¢ law will bhe remembered with re- ¢
: spect wnd henor in the pomamunity :
¢ Iong aftar tha fch =&t asids +
4 the verdlet has beon forgotten +
| .
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BAN FRANCISCO, Jan. 8.—"The Jjudg-
ment and order are reversed and the
Trial Court ia dlrectad to sustaln the de-
murrer to the In tment, and discharge
the defendant as sugh Indletment.*

This wan tha de t handed down to-
day by tha District Court of Appesls re-

to

versing the judgment of the Trial Court
in the ocase of ex-Mayor Schmitz, sen-
tenced to five yenrs in San Quentin on

the chirgs of extortion based upoh the al-
leged “holding up'™ of the French res-
taurants in the matter of liquor licenses
and seiting aside the Indictment on which
hizs couviction was had.

The trinl was made notable by the ap-
pearance of Abraham Ruef, the political
dictator who co lled the municipal ad-
ministration, practicaliy placed
Bohmits In offlce, a8 & witness agalnst the
Mayor, testifying that had pald to
Bchmits $3500 of the ¥N0 received by Ruef
from the French restaurants, in order
that Bchmitz would permit the Board of
Police Commiassioners to |ssue liquor li-
canses to them. Ruefl had, previous to
thin, dramationlly plesded guilty to the
pame charge at the  same tUme  making
the enigmatical statement that e was In-
nocent

he

Schimita’ Threat Not 1llegal.

On the ground that the indictment did
not ahow that a publie
mitted, bece it did
threat to Injure p'."nprr'.) .

affenpe was com
not allege any
the court hold-

ne

ing that a liquor licenss wes not prop-
erty hut mere permission: that a thireat
to prevent the obtsining of a liguor 1i-
cennne Ly one who had no authority in
the premises did not constitute & thromt
AEainst perty, Aand bocause of numar-
oun errors in the ing of the trial
Judge—Superior Jud Frank H. Dunne—

the Appolinta o
ment waa Inval
and vold In ef

ild that the indlet-
und the convietion null
held that

18 court

Behmite wis not glven a falr and im
partinl trial
Many Errors In Trial.

Am the errors of the Trial Court
enu atod s © ‘orsal by the
Appellata Couri, In its decision, contaln-
fng about 15000 words, are the following:

wirt under the defendant's ob-
wod the prosecuilen o challenge
twa jurors After they had been
swort, withoul any proper
hown ar aven stated: (hat the
the fillng of AMidavite dis-

oriff and Coroner as offl-
fge of the Jury and ap-
for thut purpiose b the

® frst

served upon the defeng
al

of the hearday evidence
that the court sdmitisd
Ruer rebuttal when 2t

did not on ite avidence In rebuttal and
uphald the e in improper cross
exRinination o lant, and that the
vourt i In ove the defendant's

5
demurrer o Lha |y nt

While the dec

was nol wholly a

surprise, even 1 the .'-:uaec'ullnn, and
had been freely leted by  Selmitx’
friends for mome t it did not fall to

cnuse pomoething of a sensition and was
the sole topic af conversution today.

Heney Loses Hold on Ruef.

-

The declsion wili have the effect of
Ihwilldating the othor four Indictments
charging Bchmitz as well as Roef with
extortion renders vold the plea of
gullty made by Huef, as thes Appellate
Court held that no ¢ wWas committed

By this reversal It Is fearsd that the
prosecution has lost #e hold upon Ruef,
and It was freely predicted tonight thag
the former political boss would now re-
fuge all overtures of immunity, wholly

or In part. to testify in the bribery-graft
cases, and fight every indictment agalnst
him

Although the court ordered Schmitzs dis-
charged from custody on the extortion
indictinents, neither Schmits nor Ruef
can take advantage of the roversal far
60 days, and even then there ls little like-
lthood that elther of them will be abla

to get the enormous ball required for
thelr releass. There are still pending
aguinst Ruef 1% Indictments charging

bribery, on which the total ball is $1,170,-
o0, and Schmitz would have to get bonds
for 440,000 on the indictments that re-

| main agsinst him. The prosecution has

2 days in which to ask the Appellata
Court for a rehearing of the appeal and
the court has 10 days in which to decide
the motion. The appesul would then go
to the Bupreme Court, where the same
length of time would be required before
the decislon of today cun go into effect.

Refuses to Dismiss Appeal.

The judges ofs the court.which rendered
the decision are: J. A. Cooper, Frank
H. Kerrigan and Samuel H. Hall. The
declglon was written by Justice Cooper
and reads In part as follows:

The defendant was tried and conyvioted of
the crime of extortlon. After the verdiot af
the Jury on July & he mads & motion for &
new trinl, which was dented, and thersupon
the <our?! pronounced judgment sentencing

l

-
Fesssesssrersr et et sttss

b

Eugeae E. Schmitz, ex-Mayar of
San Francieeo, Whose Indict-
ment for Extortion Is De-
clared Iavalld on Appeanl

B o i B

b et s 00080 0tstttilest sl rssst 24ssstsssrsnssssnn

json  for five years
Thereafter, on the same day. the defendant
parved upon the DHeirict Attorney a nollce
of appeal from the judgment and from the
order denying the motion for a new trial,
and then tinmediately fAled the same with
the cierk

The District Attorpey’ maved
the appesl on the ground that the notice
was served before It was nizd, and also be-
cause the appeal was taken before the Judg-
ment was entered

The court dismisses both of these mo-
tions after lengthy treatment of the mat-
ter.

Then the decision goss on to examine
the alleged corror of the lower court dur-
ing the trial. The opinlon comments on
Judge Dunne's suling and suys he erred
in admitting hearsay evidence

“In our. opinlon,” saya Judge Cooper,
*‘the cross-examination was entirely im-
proper and was not confined to the mat-
ters on which the defendant was exam-
ined in chief.'”

This hes reference the answer
Schmitzs gave in regard to the payment to
him .of. part.of . the $00 coniributed by
the restaurants

Questions Wrongly Ruled Out.

The sttorneys for Schmitz had &t the
trial questioned Ruef 'as to whether he
was testifying In expectation of im-
munity. Judge Dunne refused to permit
any of thess questions.to be snswered,

_‘h.._

to dismiss

1o

(Conetuiled "on Pagk's.)
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a0ON ANNDUNGE
HARRIMAN SUIT

Bonaparte to Proceed
Against Merger.

STRONG EVIDENCE AT HAND

Can Prove Union and Southern
Pacific Did Compete.

MONOPOLY REACHES OCEAN

Steamer Competition on  Oriental
Route Killed—If Criminal Charge
is Made Against Harriman

It Will Be Separate.

WASHINGTON, Jaun.
Attorney-General Bonaparte will In a
few days make an officinl announce-
ment regarding the Government's posi-
tlon towards the control of the Unlon
Pucifle through stock ownership of the
Southern Pacific Rallroad. Hy s
awalting the return from Burope ¢f the
special counsel employed In the case,
who was unexpectedly called abroad by
priviate business. From Information
obtained at the Department of Justice
the statement will probably be the an-
nouncement of the fillng at Omaha or

9. — (Special.)—

some Western eity of procecdings to
tast the lawfulness of the arringe-
ment.

As With Northern Securitics.

As with
Company,

thie
when

Northern
the

Securities
Department

| that
{ Rallroad Company
| years

Southern Pacifie Company belonged to’
the transcontinental pool, in which
each was regarded as a competitor of
th= other and was accordingly awarded
an allotted percentage of trans-
continental business. Numerous olta-
tions are made by the Commlssion in
its report in the line of evidence ob-
talnabie to prove that the Umnlon and
Southern Paclfic Companies are com-
petitors, .

The importance of
brought agalnst the Union Pscifle is
emphasized by the Commission in  its
bearing upon our Oriental trade. The
Attorney-General is reported to
greatly  impressed by the showing
which the Commission makes to sus-
taln itz assertion that control by the
Tnion Paclific of the Southern Pacifle
has resulted in the ellmination of -all
steamship competition from Pacifle
Coast ports to the Orlent. @

The Attorney-General, while reticent
as to the coatents of the statement
which ha contemplates shortly to issue,
glves the Impression that It will _not
disclose the attitudé of the department
with regard to erlminal prosscution of
Mr. Harriman, and that, should =much
proceedings be undertalken, It will be

by separate motion and at another
time.

the charge

ALL

ISH'S

DENY CHARGES

Harrviman's Dlrectors Say They Did
Not Vote in His Interest.

UHICAGO, Jan, 9.—With the Implied
purpore of controverting Lhe charges
muade by Stuyvesant Fish In his sult to
enjoin the voting of 281,251 _shares of
the Hlinols Central Rallroad Securitles
Company, an answer by the Tllinols
Central Rallway Company was filed In
the Superlor Court in this city. Ac-
compunying were affidavits from Mr.
Harriman, Walter Tuttgen, John Jacob
Astor, Alex G. Hackstaff, Cornellus
Vanderbilt, John W, Auchincloss, Rob-
ert W. Goelet, and Charles A. Peabody,

The documents admit the existence
of hostility toward Mr. Fish, but It is
decinred that this hostllity s dus to
the actions of Mr. Fish In beginuning
Nilgatlon. Mr, Goelet and Mr, Peabody
eich denles that Mr. Harrimun domi-
natos wnd Influenceas him, Mr, Harrl-
man avers that he does not dominats
or Influence them or any other direc-
tors.

Each of the
vyoted prejudicially

affiants denles Laving
to the interests of
the IHiinols Central Company, and de-
clares that the only dealings between
compauny and the Union Pacific
within the last two
hdve been agreements for con-
necting thaelr tracks and the uss of the

| station of the Unlon Paclific at Omaha,

of |

Jusilce, upon Information collected h)'l

the Interstate Commerce
accepted the recommendations of that
commission and successfally dirveted
proceedings through the courts which
eventually resulted in

& dissolution of |

Commission, |

that arrapgement, so as to the control |

of the Unfon Paciflc of the Southern
Pacific, the Department of Justice will
follow the load set by the Inturstiate
Commerce Commilsslon, it Is said. The

control of the Northern Paclfic and
the Burilngton by the Union Pacifle
whas prevented by a decision of the

Bupreme Court of the United States. In
which 1t was held that the arrange-
ment was In vielation of the Shermmn
aci, the court stating that the Unjon
Paclfic could not control these rall-
ways, as they were competing lines,

Prool Lines Are Competitors.

Hefore the acquisition of Its stock
by the Unlon Pacific, the Southern Pa-

bath of which were recommended by
Mr, Fish, and for .the Interchange of
traffie and divislon of rates, In which,
It is sald, no change has been made
or proposad within a year,

MAY ABSORB GREAT WESTERN

Canadlan Pacific Proposes to Take
Over Embarrassed System.

8T. JOHN, XK. B, dJan. 9.—A special
from Winnipeg says that the Canasdian
Pacifie Rallway may take over the Chi-
cago Grent Weatérn syatem which  yes-
terday was placed: in' the hands of re-
eolvera. he dispatch states that i the
einbarronss rond s mequired. the Can-
adlan Pacifle will enter Chicage from the
enst vih the Pere Marquette road and
continuns to St. Faul over the Great Wenst-
ern and thence to the Coast by tha Soo
line, now controlled by the Canadian
road

No More Porters on CUhalrcars.

be-

Aatlonal

HUGHES POWER
WILL BE TESTED

Fortune Is Staked on
Two Measures.

IN NEW YORK LEGISLATURE

Heads Fight for Ballot Reform
and Against Gambling.

WADSWORTH OPPOSES HIM

Politics May Be Affected
by Governor's Stand en Unpopu-
That Wil Be
Contested.

Iar lssues

Stubbornly

NEW YORK, Jun $%.—(Epeclal.j—A leg-
islative sesslon that promises to be Tull
of Interest, lobbying and National politics,
s now under way in this state.

Governor Hughes has pinned his for-
tunes to two measures, one calling for
ballot referm, and the other for the aho-
lition of raceirack gambling. As matters
loak now, neither one will become a law.
But the Governor s & resourceful fighter,
even If his ways are quietly polite, and
he Has no doubt of Hitimate success.. Un-
der thé prosent construction of the law It
is perfectly legal to bet on a horserace
If you go to.the track, neither is & book-
maker In any danger of punishment. But
& man who accepts bets In a poolreom,
a sualoon, or snywhere except on the
track, has commitied a felony, and is
liable to & long term of imprisonment

Tha Governor doces not ses why these
conditlons should exist. If gambling Is
a orilme, and [t 1= gambling to bet on a
horserace on one side of a fence, it cer-
talnly ix gambiing to bet on the horses
on the other side of the fence, o asserts,
And he calls upon the Legisiature to
stop it

Couniry Profits by Beiting.

Horseracing is entirely a sport of clty
men and ordinarily the voters from the
rural districts could be counted upon to
ald In suppressing it. .But the men who
dréw the present atatute were far-seeing
politiclans, They inserted a provision
that 6 per cent of the gross receipts of
the tracks should be held out, and divided
pro rata among the various agrieultural
socleties of the state. And g0 great Is
the business of the tracks that this &
per ceént amounts to over SO0 = year,
which shows that the tracks admit this
income 8 $,000,000 & year. And this does
not include recelpts from varlous priv-
{leges, including the money that is taken

cifle Company, with its lines of rall OMAHA, Jan. §.—The Unlon Pacifle |\ oo the bookmakers. which amounts
and steamships, was engaged In com- :‘"dt, ‘f“",‘;"“ﬁ;‘l,“‘“‘:"““’d w‘:" take | . many thousands of dollars every day

S . - % porters of e CArs an O away - P Sy 7 F
petition “it{| thq: Union Paclfic, ‘}'rlf\r | with flagmen on some of their pas- Naturally the tarmi‘rs‘ do not want to
to the enactment of the Interstute | sunger trains. This reduction Is made ag  108e this revenuve, The Governor proposes
commerce law, the Unlon Pacifle and a matter of retrenchment, | that the stzte maks it up to them by
Prt ettt s sttt tertitistsrssstssrtsets - - > - - > - - -
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MONTAN.A'S BOSS GAMBLER IS A BIG MAN IN BUTTE, BUT—
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direct appropriations. Sepator Ralnes
throws cold water on this by insinuating
that It Is & mighty hard matter to get
an appropriation bill through svery yeCar.

8o there you are. If the farmers were
convinced that they would neot suffer
financially, it is safe to say that the bill
would pass. As It I8, the matier Is very
much in doubt. Various soeteties of min-
Isters are getting busy and doing what
they can to uphoid the Governor In his
stand. The trouble Is, however, that, al-
thopgh they can pass numerous resoluo-
tlons, they are shy when It comes to the
question of controlling the votes of legis-
lators.

Leaders Agalnst Ballot Reform.

if the Governor succeeds In passing his
Massachusetts baliot reform bill, he will
do It desplte the open opposition of prac-
tically all the leaders in both houses. A
mujority of practicnl "politicians belleve
that the present ballot Is preferable to
the reform measure because it glves the
party voter rather than the independont
the advantage.

As a generdl thing the head of the
ticket, If he is popular, drags through un-
desirable running mates. Of course 1508
was & remarkable exception to this, when
Hughes had 50,000 plurality and all his as-
soclutes were Loaten by from 1000 (o 3000,

—

!
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H. M. Whitney, Leader of One of the
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Massachusells Democratle  Foaco-
tlons Which WIill Send Contesting
Delegutions to the Natlonml Con-
yention,

-

But this case ls really one of the strong-
c¢st arguments made by party men in
favor of keeping the present ballot.

“If the volers had  betn required
mirk each candiddte,” sald a New York
County leader, “"Hughes would have had
100,008 over Hearst, and the other Demo-
crifs would hifve won by from .00 to
0N, As it was, patrly regularity hurt
Hughea and alded the men who ran with
him."

Even before the Legislature met, John
Raines, president pro tem of the Sénate,
declared  he was opposed (o what is
known as “‘ballot reform.” Now Speaker
Wadsworth has come out with a similar
statement

Opposed by Strong Men,

1o

ba-
this year

There is, then, s completeYansiogy
twean the legislative’ altuation
and that of lakt. 30 far us Lhe chancea
of & break with the Governor mare <on-
cerned, Yot there is one siriking differ-
ence, a0 [far as present conditlons are
concerned. 1t was \he “old guard,” the
discredited political hacks of the Senate,
who challenged the Governor's pro-
gramme ' lnst year. The very character
of his opponents then gave the fght that
pecullar quality which 80 quickly
aroused public Indigation. But the fass
of Wadsworth s entirely different. He
has administered the dificult office of
Spedker for two years in such a fashlon
as to command respect,

Naturally he has made errors of judg-
ment which have provoked jJusilfied eriti-
oilam, but undér his directlon the clean
and the Lll!l.‘l‘!l‘l men in the Assembly have
esercised potent Influence. The men who
have been his loval supporters, who stand
with him today, are an entirely different
aet of men from those who stood about
the former Epeaker: While ut some tims
each of  hia .t'rlllglpnl Heutenknts has
found himsel! variance wHh the
Spealker, In sum total they are all solidly
hehind him. Consequently it |= not posst-
ble to ‘hint at sinister motives because
the Bpeaker does not agree with the Goy-
ernor's recommendatlons aa legizin-
tion.

It is a case of two honest men who
have taken radicaliy different positions
on the same subject. And because the
Bpeaker Im not open 1o any obliqua
attack, he brings much moral strength
to the cause he Las champloned. On
direct nomliniatlons and on some other
things, Mr. Wadsworth has already
followed a course opposed to that of
the Governor, yet under great tempta-
tion and much urging, he Inst yoar
declined to participate or lead, for that
was what It amounted to, any whole-
sale warfare upon Governor Hughes.

And this was trus, in splte of the
fact that hls personal political follow-
ing was much assailad by #ome of the
Governor's po!h-le'u_

Wadsworth Practical Politiclan.

Wadsworth, in 1emper and In train-
ing, represents an entlrely d&ifferent
tdeal of public life and party method
from Governor Hughes. He ! not un-
1ikce Herbert Parsons In general torms,
in his view of public affalps. He he-
lleves in party organization and party
discipline, In regularity, in patronage
and In other detalls of practical poll-
tics. But quite as firm s lds stand
against “graft,” &galnst pereonal
profit, and agiinst the unclean things
which have so damaged the Republidan
party, as a whole, in the state at large.
In general terms, he Is not uniike Her-
bert Parsons In aix views of publle
affalrs . "

To Pareons and to
Hughes stands as & man  who haa
broken down the Republican party.
They councede that what he has done
hs has done honestly, and admit that

nt

to

Wadsworth,

(Conciuded on Page 5.)

ABYS3INIA TAKES
TOWN EROM ITALY

Captures Lugh and
MassacresGarrison.

MENELIK CLAIMS TERRITORY

Italian - Merchants Robbed,
Killed, Imprisoned,

SQUADRON SENT TO COAST

Post in Italinn
Aflter

Whether

Furthest Interior

somaliland Destroyed a
Bloody Siege—Doubit

Menelik  Ordered  Assault,

!
:
!
{
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u
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ITALY'S TROUBLED COLONTES.
Eritrea and Enmall-Land
are ltalian dependancies on the sast
connt of Africa. The former hins an
area of S8.500 square milea, and ths
Iatter an mrea of 100000 square miles
The combined population is S50 000,
ahout equiklly divided. Both Eritrea
and Itallan Semall-Land border on
Abyusinin. Eritrea lying to tha north
on the Red Heaw and Somall-Land
southeast on the Indfan Ocean.

Iialian
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ROME, Jan, 8, —News has basn recelved
here-of serious trouble in Itallan Somail-
innd, on the east coast of Africa, which
has resulted In pitched battlies betwaen
the Italinn forces thers spd tha Abys-
sinlans near Lugh. the furthermost Itai-
lan stallon in the interior, tha Abyssin-
lans robbing, killing =and imprisoning
mny of the merchants

Lugh is garrisoned by only about 15
natives under command of Captaln B
glovannl, and the attncking party lald
glege to the town. In & number of en-
gagements that followed, both sides, me-
copding 1o the reports, suffered heavy
lomsen

Squgdron Sent to Scene.

The Italian government has ordered the
squadron now in the Red Sea to proceed
to the coast of Somalilund, In order to
protect the towns nlong the coast, as the
entire territory is garrisoned by not more
than 2000 natives under the command of
1tallan offlcers.

At the same time the government has
telegraphed to the Italian Legation at
Adis Abebba, the capital of Abvesinis,
instructing the Iltallan Miniater to pre-
sent a protest to King Menelik against
the violatlon of the status guo. aly
holds Lugh through un arrangement con-
cluded with the Sultan of that territory
fn 1585, which, liowever, was never rati-

fied by Hing Menellk, who consldePed
Lugh « portlon of hls own territory.
Lugh is nearly 3 days’ march from the
coast,

Town Taken, Garrison Slain.

Later dispatches recelved here Indicate
that the trouble {5 of & more serfous uk-
ture than at first supposed. It |8 learned
on good authority thet Lugh wis be-
sleged by the Abyssinians and destroyed
affer a degperate and unequal Aght and
that the defenders wers killed.

Tt 18 belleved here that the [talian gov-
ernment i concealing u severe revérse in

order to prepare the public for graver
news. The ifmportance of the sliustion
Nes In the establishment of the facl as

to whethar the King of Abyasinla ordered
the attack

ND WEDDING WITH OSBORR

MOUCK CEREMONY BETWEEN
HIM AND MISS MALONEY.

Milllonaire Declares That Fietitious
Names Were Given and Couple
Never Lived Together.

NEW YORK, Jan. £—Martin Malonay,
of Philadelphia, made known through a
formnl statement given to the Associsted
Press tonight thit procesdings had boen
instituted to obtain in a court judgment
decluring that there was no marriags be-
twesn his daughter, Helen Eugenie, and
Arthur Herbert Oxborn, the yomumg New
York broker, who, according to the coun-

ty records, wore tschnically united in
matrimony at Mamaroneck, Decamber
28, 18058, ¥Fietitious named® were given by

the parties to the ceramony, and the two
never lived together.

Mr. Maloney does not go Into detnils
in his announcement, but it Iz under-
stood that the present court action Is

basged upon the admisslons of the young
people that the idea of thelr union wans
concelved In a spirit of fun and that the
marriage wny n mockary

JURY CENSU_R_ES MOTHER

Child

Died of Mental Healing,
Which Is Called Neglect.

KALAMAZOO, Mich.,, Jan. 8,—The Cor-
oner's jury at Plulnwell, which has bean
inquiring into the death there of Walter
Neeley, agoed 24 yveary, son of Mr. and
Mrs David N. Naeley. of ‘Sacramenta,
(al,, brought In a verdict this afternocon
that the child dled of pleuro-pneumonia
and declaring the mother gullty of grosa
nagligence for falling to secure the serv-
fces of & physiclan or to call in medical
attendance.

The child was treatsd by two members
of a scot of mental healers.
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