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thiy 1estimony, and Mr. Heney alieged
2o show the Talee defecise about to be
It up by Mitchell The court overruled
s contention. however, and sus-

the abjectione of the defonse.
Tanner stated that all of the fees
d for work done before the depart-
bed nol been credited 1o the Sen-
a5 per agreement, for the resson
& jarge part of the work had been
8 Porticnd. Tt had boen considergd,
More, that It bad not come under th
i the agreement .
After the return of the Senator subee-
= Guent to his Indictment, the witness had
. hall no comversation with him other than
‘puinied to the dissoiution of the pariner-

Another Kribs Agreement.
b Degember I N2 the witness sajd,
had another agrecement with Kribe con-

ing Jandr 1o br mesed to patent

.

e—f

on that It was ouiside of the allega-

The |
objected to this testimony for the |

|
|

e S s e s o ]

of the indictment and pertalning to |

maiters than those charped Mr

gontended that as & transnction | .

1o the last payment shown
jent It was worthy of acceplance sa

in the |

| o show knowledge and intent on | ¢

part of the defendant In Lthe cases set

s the mndictment. Mitchell might

P reorived fees In one instance unwit-

hr. or, perhajm, In two Instances, but

(Tilh | ok succesding time the chance of

\_-‘. knowing thal he was violating the

& grew Jems. The Judge ruled

Sordance witk Mr. Heney and allowed the
‘@¥idence to he tntroduced,

| IDentimuing, the wiflness testified that

hat brought a list of lands to him

ip December. wiating that they were liea |

. the base of whick were Cull-
fornls lards. He wished to have t
hurried tbrough the land office as

were promiscd in aale as soon as patesits |
were lagusd. He had gpald 5600 os a retainer |

and had promised 00 more ws soon as
the certificale of patent was lssued The
withess jdentified & lJeticr written to the
b br siating that Freg A. Kribe was a

w8 end client of Tughers. Mitchell

i answered the letter and promised to

what could be done towards having
et made spocial and passed through
nt

in May, 103 he wiopsy had made an
agreement with Johs A. Benson by which
. Abe fitm was W secure fxvorable mction
on & list of timber lands in Cark County,
Washingtor. Fenson bad made a contrasy
Z,"!w the sale of the lands as soon as ther
{should be patented and wished them hur-
yied theough the department. The firm
wan to bave §30 for the work as soon as

the list was approved,

In the afternuon Judge Tanner followed
by Wenufying telegrams which had passed
Detween hlsseit snd Mitchbell concerning
sthe Bensin lands. Another lstter had
begn writien to Mitchell, In which wus in-
_giosed » Iptter from Benson saying that if
his let of scrip was passed through the
JAand office the firm would get = fee of
N0 It was also sugpestod in the letter
*that If the Benator had any delicacy about

before the department on Ac.

it of his position as Benator he could

’ that he was interested in behal?
Kiregon people.

Mitchell Alded Benson.

In April, 1%C Benson had passed through
Portland, the witness satd. and bad calied
Blm iu his office. He had acknowi
that through the nfluencs of Ben-
Mitchell 1200 acres of his land had
d W. H. Dimond wou
of the detalls of the transactions
oome and would keep the Senator
Tanner had told Benson that the
would pot want to be known
fer and would not care Lo have
h aoguatntancs with Dimond. He
sea that 1t would do hur,
. to have occasional communica-
Uh Mm HBenson had agreed and
promised (o send & subetantial
! &k o fee upon returning to San
roo,
tiar was introduced,
gbell to Tamner, asking informa
gbout the Benson clalma. The Sena-
slaleg thut he ‘desired = mpecinl letier
mting of notiing else than these clalms
r that % might be fully sdvised
g thern. As soon
fetter he would take up the « T
RRelr passuge with the O
{ Brm had made an 3
W0regon Land & livestock Company
itneps testifted, by which a test came
te Be brought before the department
he rights of the company o melest
jands in the Uascade forest reserve
r had prepured a brief In the mat-
nd bad sent it to the department
briel! had beetn consldered by Her
i, who had deglded against it. Lat-
weare jotroduced showlng the ltuler
of the Benator In Lhe work before the
epartment One of these was
Michell to Hermann, referring to the
daglsion ang noling that an appeal would
b made to the Secreiary of the Interio:
JaBBrry W a letter was written by Tan-
nerto Mitchell Inclosing & notice of np-
peul from Hermann's decision. He urged
the Benator to have the appeal made st
othice, B8 the firm would be In powsition to
reoelite & jarge fee I It could get the Se
raiary to reverse the Commissioner. ‘lan.
ner wanted to get the matter (ato the
Bupreme Court

Benator showed Anxlety.

tor Mitceil, after the filing of the
_bad written 1o Tanner to know .f
numme had becn migned 1o the doou-
jent. Tanner had replled on June 2
pinting that he hed not signed the
tor's name, as he did not think on
nt of his position,
e lo appear as an attormey for the
pnpany. Instend bhe bad signed his name
lividually. Om February 23 the Senas-
Bad written to Tanoer stating that he
§ give the Ueu selection list hls ear-
attention as soob =s It came up i
department. On May 12, 19, a pay-
L of 200 had been made by the com-

y for the service done,
be Wittieas testified that io May, 1900
agreament had been mode with W E
in regard to having & list of ari
passed to patent. Furke had pald
a8 u retalner Later, Tanner bhad
am to Mitchell siating that if
Barks lands could be made speclal and
pasped 19 patent, the company could de-
velop them by putting water upon them
a8 (otended, which wouild be to the advan-
iage of the firm. Mitchell had repiied by
rtter that he had seen the Commlssioner
;) 4 the lands would be made special In
«shia ietter the Senator fmolosed one from
n stating that the jands had been
and would be considered im-

)

P

nny

writien {rom

for

yer
with

During the lntier part of 186 the firm
2 ifle an agrerment to appear belore

ey
I'" ‘the Brtion of Federa! officers bere In
| ing Chinamen fllegally In Fob
o

T

(35
'-.

mu.r befare the depariment In regard
dstention of the wile and son of
Bue and thelr threatened deporia-
Mitchell was very fearful lest his

be mentioned in connection with

dhe hotef Nied in this case. and Tanner

aspitred him that be had been careful | what

not gigning the Senators name to
papers sl to the departments
cotcluded the direct exumination
the witness and court sdjourned wun-
this morning a1 ¥ o' clock

s

" STENOGRAPHIC REPORT

§ The compiete stencgraphic report fol.

‘A H. Tanner on the Stand.
Cowrt met purseant (o adjournment,

n ae- |

ot |

ns be reoeived |

the |

daimriment in Chiness cases In regard | Dot
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HARRY MURPHY'S FACILE PEN DENMICTS FACES SEEN AT THE MITCAELL TRIAL.

e e P N P P P T RIS BRI NI P I APl IT It sttt esttots sttitstdsdsttbtssttttsssssss sttdtsstsssstsssssssssssssstdsosssssossssse

Mrect
agmed,
By Mr,
Q.  Judge T

aexhibit No, B the

read Iin evidencs a

fod as o the handwr
Mitchell, Did you ever

ter?
A
9
etter
Your
whaogs

epamingtion

Hen

No, sir: I
Fhis letter
did not
letter anly
does 1
A. That refers
Mr. H. B Miler
and who ook &
ator

never did

AN ¥ 1
arrive hers
ived at 3

o my her-in-jaw
going Exst at thet Hme
letieg r me Lo the Sen

Q you keep B oopy of tThat letter
A

wil
they are

ney,
defendant Iif -
ietier

Mr. Hennett
I am notl gure
| can exy
of 1t i
Yex
Mr. Miller took 41
ng and wWas

i do nod thir have I
lain wihs
i wink

1 keep &
¥e

svenl

mhk
Can

the

ey

from | Mitcliell =0 that

sation belwesn Lhe
nrss In relation 1
The Court

up by prool

the letter?

that oneT
Aot by

a time

wrole Rim by

What ls the

Thin Is dated ™
That must have be
of February, |
Bennett: May it §
not understand that
he sent a lelter to

it

i do
that

the mere fact
Seantor Mitchell

Mitchell would makes his unsworn staterpent In that Jet.

There s in this
to that let-
that, sxcept
had recelved

ter evidence,
ielter In the way of
ter penil, or with refer
the mere menilon that
the loller

The Court Hus this
duced In evidence?

Mr. Heney Y oA, your honoy

The Court: Do you clalm it
sary o have this W onrder to |
that lelter Introdtced in eviden

Mr. Heney Yes, 1hat letter
EDEwer the jetter of Judge Tanner,

not hing
answer
T L
ke
letier

been Intro-

g | and it was a conversation hetween them

with reference 1o this transaction and 1o
show the meaning of this ketier it Ia nec.
espnry to know what wes in the letiler
of Judge Tanher

Mr. Beaneti: | would jike 1o bave y
bopor read this. I do not see how It
be malerial There s nothing in
etier, unicss It js the first clause,
perds any eapianation

The Court it = pousiblie therfs ma
bave been something ion that lelter that
would throw lght upon twe or Lhree sea-
tetices In thia letles Lt 1 do oot know
what it is that counsel expecis o prove
There are fwo or Lthive sentences there
thet! might possibly be expinined by some
detter., 1 will overrule 1 objection

Mr Henmeltl: [ wouid like to (nlerpose,
additions to that the ohjection—] do
think 1 moade ™y objection cover
eversything—] want 1 object an Lhe
ground that it is incompetent. and second.
ary, and that no sufficient foundstion

ur

n
Lthis
that

Y. I, the Orm had been empioyed | for secotdary evidence has been laid

Ovjertion overTuled Defendan: excepls
Q. You may sitste the substznce?

Substance of the Letier.

am not sble at this lme, to re-
bul It =as recounting
had octurted uUp W that ime In
the iovestigaton of the grand jury. And
1 1dd him, among olher thi Rt the
Government hu.t‘nm;wﬂaﬂ to give
up the checks that hed been given to the
firma, and that | thought that by means
of those checks 'hey would be adbie - to
that had been pald to
peraonal d & hmnh mll‘u :‘l:

aArcount, A B that mny L
to show that he had recefved s part of
the money that was puid in by Kribe
suggTsiad, am It ocraorred te
only emplanstion jefi to make

to that—

Bennett—1 submit to Your Honor I
it i» perfectly apparent tha: that |

A 1
call all the jelter,

=
Mr
that

| stated in this leiter, or ex

anything that
! of H¥enator

& War In 1he

| way N7
Tes

. The Court—8o fa
anything that hag
casn
-

hase ool
tearing on

heanrd
the

Procesd
Continged. ) Would be
ived this mone: the

e if Your
“Now
I am sure
nd 1 am aks
ou made, you
have any
it any

Honor
. wil
these nre
whateoer en-
ntended 1
cash or
intended
L0y way ir ing accounts
Y o pari of much o ]
be mine, but your

= heruld
heoks

t Ir

between

that 4
any
hecys Would
dividual propert
The witness has testified 1o
thon between him xnd defendant In
which they arrange a plan of defense
which was followed it is miways compe-
tent to prove such a plan of defense
Now, then. this wans nuation of
the orsl agreement N RETee-
mept in regard 1o th I they
1ogether { Mitchell
Fare and edge nfier had
&l any conversatlon
) bad ta the many
his defense that this would
tn get atound it cortainly that
would be competent evidencs Now. the
fart that %t occurred in writing. that Mr
Tanner sugpested this, telling him the
farts which made it necessary. 10 wit
that Kribs had surrendered the checks.
and then the defemdant comes back with
this letter. teliing this witness what he
in relation

-

(X

the

acturing
e the

ring L
reTiall
rfDe (0 me

Rennett—Now, Honor
he Court—1 &0 not care
wrgument on it I think
e stricken out
) letler contains the sistement
| remember ssversl times [ fsu
thoned you not to mizs me up in eny way
with any Land Office matiers.” Did you
ever have any conversation with Senator
Michell in relation to 13
A Nothing more th e sabd on same
that he pever wanted me to
any ooniracts er 1o take Env fees
services which he might do per-
. ¥ of those matiers, but thers
never any ebjection made to my do-
log work of this kind and taking cases
of this kind and prosecoting them and
'hnrgln“\ for them, never In the world
Q Why wers not sll of the fees for
this work credited to Senatar Mitchell
umder that partnership wet
A For the gimple resson that % was
woark that was dove here The comtract
was made here and the services per-
formed by me malnly And not conskd-
ered as coming under the clauss of the
romiract giving him ¢t fors for mny-
thing he might do or ht insugurats
or niiate there himse 1 Wanhington
I had nothing to 40 with (hat. never pre-
tended to have anything 1o 40 with any
matter of hle, no service there In the de-
partmenty or in the Suprems Cogrt
3 When did you next see Senstor

East the
Esst about the

1o bear any
the testimons

waa
]

Wi mean after he went

e, after he went
of Jaruary, 1948*

A. T saw bhim, 1 think. three or four
;lmn sfter he came back here, In Marca
art

Q. DA you hgve sny ronversation with
him at that time, with reference to that
caen”

A. No. gir; nothing tn spesy of

Q. Did you st any time thereaflter?

A. No.pot to g0 into any detalls. OFf
course 1 met him: he came to the offics
two or three titnes and we had our bued-
ness matiees 1o falk over and divide up
the Uhrary snd business. and | met him
in that way a few times bu: there -an
no detniled conversation st any of thome
mfwtla[pl abolit any of ihese matters,

Q M8 you have amy intention ae

any in-
partion of
to Benntor

firwt

tention, of ing back ¢

Q. Now, 1 call your sitention 1o Che
firet g_ﬂ of the day Book of the firm. at
page * 1 will ask you to state whether
you ever had any other agreement with

r Kriby with reference to land than

those abont which you have alresdy tes-
A. Y 16

t {
that | been examin

wap |

)

g ¢ lime,

{ all

OTIVEeTrsa -

| that

| arle

| T

|
|
|

When
About
What
Mr. Thur
not  1ending
Indictment,

<
A
Q

matier en
bar
Mr
I you
tranmction
ment
the tranmmrc
offered for
wige on the
receipt of t
stand the
i« competen
proven that
thing allegec
ey
this
that

n

.
n

=Ny
entithed
which

prior

to
mav
th

hear authord
The Court
point

Irrelevant
Heney:

f the

the

for
ane
the defendant
know ledge
of these maonies
show all

was 17
Irecember
was that agreement?

ton: We chlect to that as
te prove any charge of the
being selkked with reference (e
tirely outside of the
and immaterial
This is offered
r Honor pleasss, &s A
arcurring * prior In
last $B8 check.
tion In the indictm
purpose of show
part n’ the defendsnt
be former monles 1 under
that surh evidence
the fact has beem
defendant did do the
i but denles khowisdge The
the defendant announced
in thelr ing silatement
dowes nd wiil deny
recelpt by

We think =+
wimllar transactions
have occurred at
last payment

forth 1Iia the

I e

stmilar
the

ale to be
Lt after
ithe

ope

the

-
o~

having =»

on (he part
your Honor dJdesires
ty on that, | bave them h
I will hear argument

Argnment on Evidence.

Mr. Heney
Evidence, \
“In the t

Enowisdge,
evidenced,
the

€.,

ndmisbility

r: 1 read from Wismere
ol. L. Sectlon 3w

wo foregoing chapiers have
ed the principles apon which
intent and design may be
1t remaine o examine here
of smiiar offensss
similar to the one

on

offersd for the purpose of showing

knowledge,

conditions maj

intent Since

or design
which

differ under

same conduct will evidence one or angih-

of these
o oompare

vporitions, It !s essepllal
b

roeT(-l!;'« conditions be-
fore determining what teat to apply to

the nffered

difterence of theory

for if these

eviience Practienlly, the
may be important;
conditlons
and i
the nature of the

inmue & poper one, while the other is no

all

ste to it
it I» wor

"Rie

knowliedge.

in
wort,
na
crime. Even
involved s

| existing mf ?

|

|

! further evidence
qhutnﬂy signifies
the

| casualiy—a varyim
| is the contrary o
| mind, whatever may be polnted out
the nature of the rrime A’ an
fate of mind. Thus,
eriminal intent

dispute.

wiil depend on
| Invotved and

briefly
inten
edge signifes n belng aware
?“';. a:ﬁ,

this knowledge has
ure of a

the precime purpose
the requirements appropri-

th while nt this point 1o re
the distinction between
and design

(ante,

the usual case of the present
o refer 10 the
used in the alloged
the doing of Lhe act

thing
where
not dlsputed,
proof

., of knowledge be-

onmes & usial necessity for certaln of-

fenmes,

soch as ths uttering
or counterfeil paper and the |
of solets goods; while it I rarely nn ele-

of forged
o

menit 1o ba proved In other offenses, such

an rabbery

involves oft
edge or homst
tically mot ¥
bm!l’—- feell
specificaily,
mediately

nbeence

rape snd hamicide
*n nothing more than knowi- |

the criminal

() Iatent

fle fecling: or, what ls prac
wry differentl. I knowiedge or

(ronllce) can be shown
t may be inferred Im-
intent, without
But Intent more fre-
{fante, Sec. 385 merely
of accident, inadvertence of
winte of mind which
an innocent state of

the
ahssnce

in bom
may signify the

|of good faith as to seif-defense or the

ateence of iaadvertence;
| tntent to rape the
. instead of any other de- |

te ™

Aemign
sign; In am

criminal intent = &

ement the crimingl In-

tent s a will to hold the money uniaw-

fully, aa db
hold 1t for
inadverteat
then,
;rt changrs

stinguished from a4 will to
the owner or ffom a merely
ponmens lon. This slement,

of intent—mmpie in its generality,

ble—is a different thing from
in a given ense—as In ut-

t pecessary nor

knowiedge
is it tfor moet kinds of offencesd ususi,

mnd snce in

cetved of apart

mode of pro
tinct from

be ton-

..

ving intent is & dis-
that of proving knowiedge,
the latier is aleo concurrent-

Any case Intent
from

at thls ;

! are less atringent | x
for one purpose than for another,
the ons parpo=e ia by

| prov
to examine

| that

A& knowledge |
be time of the act may b+ In |

by |
lapocent |

In asssnlt with |

'

the \ssue
mind
iy
SArings)

and

mf

i= as o the kind of
ympanying it. Design,
with reference 1o pres
ot & part of the lssue,
riminal fact charged,
mental condition
forward to the
ned or planned
us, the peculiar-
the A=t = pot
and 1he design
to show its
It I» obvious that

er
s n

ez
2) T
lw that
he proved

f design
astumad o
L uned evidentially
mobable commission
psomething more definlte and positive In
Bere involved than In the case of In-
tent In proving intent, the act = com-
cwded or od. what Is sought s the

that sccompanind L In
the act i» still undeter-
proof s of a working |
towards the futore wit
as to render probable both Lhe |
¢ mcrompanying state of mind |
The Intent i= & mere appendage of the
act: the design i» a force producing the
act as = resuit
See, W, Theary of Evidencing HKnowi-
cdge.—In resorting to former offences or
other » o show knowledge, It
i muf o invoke the gemeral prin-
ciples of ing knowledge. as already
setl forth. may perhaps be practicable
to employ of conduct as exhibitin
A posterior! the Inaward state of mine
(according to the principle of Sec. 3R
ante) as when a person finding his coun-
terfeil coin clossly examined by hie ven-
dor, attempts o run away But such a
case presents no problem of the TP nL
sort. The problem now to be dealt with
—the use of evidence af former olfences—
Involves the other general mode of show- |
ing knowledge, namely. the use of exter-
nal clrcumatances likely & priori to have [
praduced kKnowledge It has been peen
(ante, Sec. M5 that this mode of proof |
rerls on the following process of thought:
When the fact X @& used to show a per-
son' s knowicdge of the fact A, It s an-
sumed (a) that through fact X thers
probably was received an impressioa by
the person;. and (b) that this Impression
1ld probably result In notice or warn-
fact A"
fore, If we can bring home o
fendant in this case absolule
cf orther similar eases In
firm accepled the employ-
¢ received a eaare of tae |
“ mnay falrly., reasonably and
logically sssume that that would brin
hites an ‘mpression whie woul
ve the result In notice or warning
the bhooks to ses whether
were any other ocecurremces of
kind taking piace, and that ae |
probably taerefore woald have known
about Jt
“Thus,
ploye by
NAve cnme

ftara - e

there

{(a) a prior injury to an em-
a machine would probably
o the employer's notice ia
soms way, and ibh) the notice of tae ac-
cldent would probably reveal to him
the defect in the macaine. These two |
elementis may neot bolh be Joubtfu] in
& wiven cass hut they are alwaya Im-
pliedly present If the Inference Is to
pave any wvalldity. Apply this to the
clnss of cases we Afe NOW copcerned
with, Suppede A's knowledge of the
polsansus nature of a substance X In
to be shown. supposs ths facst offere] |
that e once gave it 1o a sick Jog and
that the Jdox died; If" we are to base |
an inference of probable knowledge
upon this It s becanss we belleve It
probable (a) that tae Jog's death came
to ais notice, and (b} that
the fact of the Jdeath would sugmest
to him that It was the sabstance X
and not the ilinesg that caused the
Jog's demth Again, sy A's
knowjedge of the counmterfelt nature |
of a certaln nilver Jdollar is to be
shown, supposs the fact offered that
he twice passe] cousterfeit ten-doliar
hasknotes,; i we are to base on this
an tnference of probable knowiedge,
ft Is becmuse we belleve 1t probable
ia) taat in the ceurse of the using '
of banknotex, at one time or another |
up to their fina]l dizsposal, some one
protabiy Jdoubted to him thelr gen-
ulneness and () that a Joubt as to
the xencinenéss of the banknotes
woulkd probably suggest a dJdoubt as
to the geaulnensss of toe silver del-
lar. Aznin, M A's knowledge of the
stojen cnarmcter of & bar of fron iIs to |
be showa, and the fact Is offered that |
he has also recelvesd and d a|

| did business of a similer

: to s& an

| coin or bl

| ter that tends to

| some sates and courts, but not
proof has bren permitted in the case of a |

1 z-.....v..-....oo..oo‘o---...o.00.---..‘.0‘...-oo....tv'ot.cooao...---oo..—.-o.0-4400440”04&.0.”00044040“.'

mate scope of evidence of other mim-
llar acis te ashow knowledge. The
process of thoug The other ect
must probabiy have resulted in some
mori of warning or knowledge. this
warni.g knowledge must probahly
have led 10 Lne knowiedge in questjon
There muy occasionully be & Jogical
Bliort cut or a condensation of this
pricesr—as where A, a former at-
tempy 1 pass counterfalt
blll. was ex that It
counterfeit—buy cases CAause No
difticulty, and the difficuity that does
arise can always ba accounted for by
a doulqi as 1o one or the other of the
abuve two elements, The principle is
clearly enough seen In its application
In tne deinlisd rules of the snsuing
soections; but it has also been ex-
poumded, more or less Iincompletely,
In warious jJudicial utterances.”™

Now, if Your Honor pleasss, {f we can
show that during the time of (hess
transactions, a llrro number of simijar
transactions took place, wherein this firm

is

kind for other
people, and that the fact that this Arm
was doing this business for the other peo.
ple Is brought home to the defendant by
e-onrim.'tn? gr"w‘f, and it is shown that ae
knew thatl during this period of time ex-
acliy pimilar deals were being made with
this firmn, and that he was recelving one-
Balf the proceeds of that business, does
it not tend to establish a warning to this
defendant to sxamine the accounts ren.

dered him or to inquire &s to where the |

money came from which he received, as
has en shown, out of these Kribs
checks? It Is because these facis tend
Interest af the probability
that be did acknowledge that they are
competenl evidence In this case, as |t
seems 10 me,

Mr. Tharsion's Argument.

Mr. Thurston: 1f the court pleass, | am
entirely famiMar with the facts that in

two claases of cases In this country evi- |

dence of other similar acts has been ad-

{ mirtedd. Ome i» in the passing of counter-

feit money, where othefﬂ;n_uln; of eoun-
terfeit money is admitted-to show gutity
knowledge of the bogus character of the
But even in those cases it !»
admitted bDecause the fact that the de-
fendant had in his possSesafon at other
times similar bad colns or bills ls a mat-

e that he knew that
illa wers bad. Alse In
in all,

the coins or the

person charged with recelving stolen prop-
erty, to show that at the time he
other stolen property in his possession.

| But up to the present tims [ have never

known of a case, | have never read of one
—and If there are any, [ would Mke Lo have
them presented. so that | may examine
to see ax to thelr authority—where the

{ of the comminslon of anolher simi-
ar offense of any kind or character has
been permitted when a defendant was

belng tried L-'Eﬂ the one with which be |
Is charged. T theory of the law Iy that |

it la enough for a defendant to be com-
pelled to meetl one criminal charge with-
out rorl:iﬁf upon bim in that trial the
anun of ng prepared to meet with tes-
tmony and evidenre of another criminul
charge. And a'l they are offering to prove
here ip & fact tending to show along sfm-
flar lines with this case that this defene
ant did nt another time commit another
similar misdemeanor under the wtatutes
of the United States. And if this avidence
goes in, it throws the burden and respon-
sibility upen him of dgefending agalnst the
other charges to the same exient and as
fully a8 bhe must defend against this ome.

1 think there has Dever n & decislon
by a court of good authority in this coun-
try that such might be permitied. The
very suthority (he gentieman oites at
stction 300, saym:

“This proof of knowisdge becomes a
uspal necessity for certain offensed, such
& ultering o ar counterfeil paper
luu'.m. =slon of stojen gpoods,
1

| other

-
o h: a dangerous departare, and

the ng of & grievous wrong (o t(his de-
fendant 0o now upon tris! for

put
any other offense than the one with whish |

in the iIndictment

b Vg i

siolen bicyele. then our iaference must
that A's the

clamation by the owner and & warning |

io the defendaat: a0 that (b) when the

bar of lrop wis offered to A, by the
or

| pame or Aatiher vendor

the ciftumstances were soch t
former transaction would naturally

that thia bar of lrom was also
ﬂﬂm

“Such, then, is the strict asd legiti-

the
been

was |

nad |

while |

to do exacily what was done In this case,
the prodabi trylhnlh-d-tudmthﬂao
knowledge of the source of this money
which he recsived would be lessened to
nunt:nml where no ohe could question the

Thers are many cases o which this ruls

applien. There Is but one

i them,
Is T dia

nol wish to take ug“um much time in

reading authorities, t under sectioa 33

I desire 1o read the following:

Mr. _‘Hmy Cites Cases,

Crosiad C. J., In State va. La . 8T
o By: “Another class of mr::tmn
slsta of those in which [t becomes noces-
sary to show that the acts for whish the

isoner was indicted wers not accidengsl
e K., Where the prisoner had shot the
same person twics within a short -,
or whers the sume person had fired a rick
of grain twice. or where zeveral deaths
| by Eaham had taken ce In the same

family, or where children of the samse
motker had mysterfously died'”
That fArst class inciuded among those
which in the frst section says It ls rarely
necesaary 1o resort to that evidence for
the purpose of showing knowledge, but that
does mot mean that it Is not necessary
sometimes. [T is nece=mary whencver the
fact its=lf is proved to have been com-
mitled, and the sole guestion left to deter-
mine is the qugstion as to whether the de-
| fendant had knowledge or not, and it mat-
| térs not what sort of & case it is that that
question arises In, whether a civi] causs,
or In & guestion of character or criminal
action
In such & case it might well happen
that & man should shpot another accl-
dentally, but that be should do it twles
within a short time would be very unliie-
iy. BSo it might easily happen that & man
using a gun might fire a rick of barley
ance by accldent, but that he should do It
several times In succession would be very
improbabile
“B0, a person might dle of accidental
polsoning but that several persons should
so die In the same family at different
| timea would be very uniikeity. So that a
<hlld should be suffocated (n bed by Its
mother might happen once, but several
| similar deaths In the same family could
not reasonably be acrounisd for as acci-
dents. So, teo, In the case of embeszle-
ment effected by meuns of falss entries;

& single false entry might be actidentally

made; but the probability of accident
| would diminish at lecast as fast as the |o-

stances increased.™

86 In thia cuse, Sennlor Mitchell might
| have received this money withoul know!-
edge, If It had only occurred In one in-
stance; but sy rapidly as the instances in.
crease in number, fhe probability of his
having recelved it wilhout knowledge de-
creases,

Reason for Ellmination.

Mr. Bennett: Might I say a word, Your
Honor, befors the cousrt pamses on it?
What [ would llks to say reféers more o
what seems 10 ma 1o be the natural rea-
son of a rule of this kind than the ay-
thoritles, because I confrss that [ have
not carefully examined the authorities. To
my mind the gquestion in matters of this
kind must always be to some extent with.
in the discretion of the court, in the very
nature of things, becauss it depends upon
uncertain conditions, remotencss of the
evidence, remoteneas of the Inference to
be drawn by i, snd on the danger of the
defendant from the admission of that
kind of testimony. 1 take it that the rea-
son why other offenses Are not always
admissible s not because they do not
alwuys tand (n some degres to make pruo-
able, and thereby to make one step
the proof of the particular offense; be-
eauss | suppose It 1a true as & malter of
| 4oglc that there is no offense with which
& man might be charged, that {f you could
prove he had committed it or some simi-
imr offense st some other time, theére
would not be some logic tending to make
it somowhat more probable that he had
ommitied the particular offense under
considerntion. and therefore It is not be-
cause there |s notl some tendency In thess
things to prove the offense under consid-
eration that they are ellminated. The
rennon they are eilminated is becacse that
tendency may be so remote and the dhn-
ger to the defendant so Fﬁ“ und ths ob-
struction of justice In the way of delay-
ing trinl o great that the courts do not
ordinarily, and except as has been sald
here, In extrome and exceaptional cases,
permit evidence of another act of  the
same kind. A man, for iInstance, t» charged
with guhu:n‘ another. He says it was
accidental. Would any court tolerats
proof that he had stabbed another man a
year before, ar several years befors? Not
because [t might not tend Lo show in
ee that this particular stabbing
cidental, bul bheécause the aan-
| gor roof of that kind would so over-
balance ang open up In every trial a vast
number of collateral malters, are eliml-
nated

Prejudicial, Says Bennett.

9
[
|

The charge here s that certaln fees
werd taken for certaln services. The fact,
If It was a fact, that in a similar matier
other [ees were taken by the firm and
divided, the tendency to show that the
defendant knew  in this particular case
that he was getting something that has
ought not to gt would be exceedingly re-
mote and conjeciural, even If they wers
approximate In time. But, as a matter of
fact, 1 understand that this which ihey
are trying to prove now happensd & year
or more before the matter alleged In the
particular count which they are trying to
sustain by this evidence,

Your Honor has heard the cpening atate-
ment of the attorney for the Uniled States
in which it s intimated thmi they have
some »ight or ten of these mattera that
they desire to Introduce evidentes regard-
ing. It has been well sald b{‘my Brother
Thurston that If evidence introduced
concerning them, each will requite Its own
careful iovestigation. It pats the burden
upon the defendant tp explaln each one
s he does the name lssue in the case. If
he does not, he |s, perhapa, met by the
fact that an Inference would be drawn
from some other thing that If fully inves-
tigated would be found to be without anjyj
basts from which any just inference coul
be drawn As Your Honor well knows/
nll these things would tend to prejudics
htm In the mind of the jury. And T sub-
mit to Your Homor that In these matters
much Isn in the sound expression of tha
court

Mr. Heney: If Your Honor will permit
me, ! would llke to read Judge Story's
statement of the rule in the cape of Brom-
fey vo. U. 8, Brory, Vol. 1. page 155, but
1 am reading from the frat volume of
Wigmore on evidence,

Mr. Heney then read quite a lengthy ex-
tract from the authority cited, and there-
th cloeed biz sargument.

Ruling of the Coart.

The Court: Since this cass was opened
by the attorney for the Government and
the opening & to the jury announced
that {t was his Intention to of roofs o
that character, proofs of other ‘enses o
a similar pature | bhave given 4 great
deal of examination and thought to the
question Involved. It ls, of couTse, & gen-
eral rulte when & man is put upon trisi for
pne offense, he [y to be convictad, If at
all, by evidence which shows that he l»

{ity of that offense alone, and that un-

er ordinary circumstances proof of his
gullt of one or a score of other affenses |s
wholly excloded, but there are certain
weoll-settled] sxceptions to this rule Gen-
eruily speaking. evidence of other crimes
is competent Lo establish intent, and In
the second piace, 0 establish absence of
mistake or accident. And I Bave reached
ihe conclusion, after a great deal of con-
siderntion, that the guestion hera present-
o fails under the second exception to the
general rule, that evidence of other trans-
actions of & similar niature may be re-
| eelved for the purpose of rebutt any
contentlch or presumption of mista gr
accident. The rale is this way siated In
some of the cases: When [t has been
proved that the party charged dld the ace
for which he is indicted. and a question
still remains wether he commitred It with

fity knowledge or whether he acted un-
istuke, evidence which tends to

| guilty krowledge and intent, and is
| misaibie for that purpose.

Defeuse’'s Objection Overrnled.

e v8. Beamans. re-
. on 4 prosecs
ter In committing an abor-
tion, where the proof of the killing was
Arrumstant <l and the effort of the de-
fense wam that the premature birth was
due to accidental cause, It was held
er to peceive evidence that the res
kad prrformed] other abartiong In
and near the samos fime.

same
1 amn sat-




