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NON-SUI- T IS ASKED

Defendant's Motion in Mack

Libel Case.

LONG ARGUMENT BY COUNSEL

Court aialccs a Clear Statement, ol
His Conclusions nx to Some

Aspects of the
Trial.

"When all the testimony for plaintiff
had been submitted yesterday mornlngr In

the libel suit of County Commissioner
J. G. Mack against The Oregonlan, de-

fendant asked the court to grant a non-

suit. Argument on the motion consumed
the remainder of the day, and then Judge
Frazer said that he would render his de-

cision at 10 o'clock this morning.
Discussion of the motion by counsel

went to the merits of the case. Rufus
Mallory, for The Oregonlan, took up the
remaining hours of the morning session,
and more than an hour In the afternoon
In a clear and logical presentation of his
views of the law of libel. He contended
that Mr. Mack had wholly failed to make
out a case against The Oregonlan, but
on the contrary In his testimony had ad-

mitted the essential facta set worth by
The Oregonlan as to the transaction with
Levi Card and the county. Mr. Hume, for
the plaintiff, urged that the case be left
to the Jury, that it might determine
whether a libel had been committed, and
dwelt especially upon the malice which
he declared The Oregonlan had shown in
the various publications about Mr. Mack.
Mr. Abraham also made a brief state-
ment for Mr. Mack's side of the case, and
Mr. Gearln closed In a very eloquent ar-
gument, addressing himself particularly
to the subject of malice.

During Mr. Hume's argument, he was
several times Interrupted by the court,
which dissented from his Interpretation
of the law In several Important particu-
lars. In the course of these colloquys

lth Mr. Hume, Judge Frazer reviewed
the testimony fully and used the follow-
ing language:

RcinaHit of Judge Frazer.
"Mr. Mack dmlts in his testimony In

this case that his firm did sell, either di-

rectly or Indirectly, to the county the
goods referred to; or that hie firm sold
and the county finally received the goods
to the amount of nearly 52300, just as
stated in The Oregonlan. Part of these
were sold directly before this law of 1901
went into effect, and no one claims that
he violated any law in relation to that
part. He admits also that another part
of the goods, to the amount of over $1000,

were eold to another party, and on this
party's order were delivered to the county.

"It further appears here that this party.
Lev! Card is not in this business; that
he Is a clerk in a hardware store, and
that he went outside of his business to
take this contract to furnleh these goods
to the county; that he received from the
county exactly the same price which he
paid for the goods, and that he did not
make any profit by it. "Would not an
ordinary man be Justified In Inferring that
the firm of J. G. Mack & Co. used Card
as a dummy or agent and paid him out-
side, because it would not be supposed
that a man would leave another and sep-
arate business to do this thing without
some compensation. Would it not be a
legitimate Inference? It might be wrong.
It might be false. But could not a man
fairly draw euch an Inference? It seems
to me that any man would draw that con-
clusion. In the absence of other evidence;
that Is. that this Arm, J. G. Mack & Co.,
sold these goods to Multnomah County
through Card as a dummy or agent.

"I do not believe any reasonable man
could come to any other conclusion, on
that evidence, and without anything more
having been shown, than that Mr. Mack,
being the senior member of the firm, knew
about it. Especially since it appears that
Mr. Mack did know of It before the goods
were actually delivered to the county.

"Although the law provided he should
not be Interested in any way In the sale
of goods to the county. Mack knew be-

fore the goods were actually delivered or
paid for that this order had been made
and given to his firm by Card, and that
Card was going to furnish them to the
county, and he allowed them afterwards
to bo furnished through Card. Knowing
all these facts knowing Card did not
make a cent would it not be a fair infer-
ence that Mack consented that his firm
might do this? Js not that a fair infer-
ence, supposing Mack had not denied it?

"Now, then. It seems to me that Is a
natural conclusion. Any fair-mind- man,
although without malice toward Mack,
might fairly come to such a conclusion. I
should.

"When Mr. Mack Is asked about the
truth of the statements In this article
(February S), he does not deny any of
them. He admits some things, but when
questioned further he said he would not
say anything more; If The Oregonlan
people wanted to speak to him further
they could telephone to him and he would
go up to their office. Mr. Mack lets thisgo on day after day, week after week,
and does not deny a single allegation.
He does not go up and say, 'This was done
without my knowledge." In the absence
of the explanation, which The Oregonlan
did not have, did The Oregonlan do any-
thing more than draw a fair inference
from the facts which Mr. Mack admittedor conceded at that time? .... Hekept back the fact that It was innocence
on his part. . . . The Oregonlan had
no other different Information. There Is
another fact in relation to this evidence:
3Ir. Card has not appeared here. There
is nothing to show that he could not bebrought here. Mr. Abraham has not ap-
peared here. Mr. Abraham has not denied
that he used Mr. Card as a dummy. Mr.
Mack sajs he was not used as a dummy
to his knowledge, but he expressly re-
fuses to say positively that his firm didnot so employ Card. He says it might
have been that Mr. Abraham did, al-
though Mr. Mack did not know anything
about it. That fact may be conceded to
be true that Mr. Mack told the truth.He is admitted to be a reputable man, a
man of good standing In the community,
and he says he did not know It. But
would any one suppose his partner didnot know It; that Mr. Abraham did not
know it? He has not come here to deny
it. He knew all about these facts ifanybody did. He knew whether Mr. Card
acted as a mere figurehead or dummy or
not. Whatever Mr. Abraham furnished
for that firm. Mr. Mack had an interestIn, and Mr. Mack knew a month or so be-
fore the goods were actually furnished or
delivered that they were going from hisstore on Card's order to the Courthouse."Taking the facts that are admitted,
and the facts that stand here not denied,
which could have been denied if they
had not been true, taking those facts as
true. Is there anything in that article any
fair-mind- man could not have Inferred
from those facts?

"I am not accusing Mr. Mack of swin-
dling the county. I think the county got
full value for Its money. Mack did not
Intend to take advantage of the county
to the value of one cent. If Mr. Mack
overlooked this law, he might have done
that innocently. I know that he acted
on the belief that It was not necessary
that bids should be advertised for. There
is no question but that Mr. Mack was
entirely innocent in that respect. He
had a right to believe that the Circuit
Court has so decided. But Mr. Mack Is
not on trlaL The Oregonlan Is on trial.
The question Is whether, taking the facts
In this article which arc admitted to bo

true. The Oregonlan was Justified In in-
ferring that Mr. Mack's firm furnished
these goods to the county through Card
as a dummy, and that Mack knew of It.
It is not necessary now to determine
whether the Inference Is true; the only
question Is, could such an Inference, In
the absence of a denial by Mack, fairly
be drayjn? If so. The Oregonlan Is not
liable, unless actual malice be shown."

The court clearly indicated to counsel
that he wanted to hear argument only on
the question of malice, and that his mind
was made up as to other points In con-
troversy. Judge gears sat with Judge
Frazer during the afternoon session.

Mr. Mack's
When the trial was resumed In the

morning, Mr. Mack continued his testi-
mony, interrupted by the adjournment
Monday night. It was shown that he had
some time last Summer had a conversa-
tion with the court reporter for The Ore-
gonlan while he was engaged in the work
of superintending the laying of the lino-
leum In the Circuit Courtroom. The pur-
pose of this testimony was to show that
The Oregonlan had cognizance of the lin-
oleum transaction last Summer, but de-
layed publication of the facts, or alleged
facts, for many months until the follow-
ing February. The alleged delay was In-

tended to be pointed out as showing that
The Oregonlan was Inspired by malice
In publishing the facts after this long
period. Judge Frazer finally struck out
this testimony as irrelevant.

The of the County
Commissioner was then begun. It was
conducted by Mr. Mallory. Mr. Mack did
not make an especially good witness for
himself. He was obviously uncomfort-
able and irritated under the fire of ques-
tions poured In by Mr. Mallory, and some
of his replies were sharp and even ugly
In tone. He made some admissions, most
notable of which was that the price at
which the linoleum was sold by J. G.
Mack & Co. to Levi Card was precisely
the same price at which the records show
they were turned over to the county by
Mr. Card. Mr. Mack said that Mr. Card
had received no commission or other rd

from the firm of J. G. Mack & Co.,
o far as he knew. Pressed for a more

specific statement as to this particular
phase of the alleged deal with Card, he
said that of his own knowledge he knew
nothing about It, but his understanding
was that no commission had been paid.
He was asked how Card had paid J. G.
Mack & Co. for the linoleum, and he eald
he did not know, but he supposed that
It was paid for as other purchases were
paid for. He was asked if as a matter
of fact he did not know that the war-
rants Card had received from the county
in payment for the linoleum had been as-

signed to the firm of J. G. Mack & Co.,
and the money collected from the county
by them. He denied that he knew any-
thing about Its having been done, but ad-

mitted that his partner might have se-

cured the warrants from Card and col-

lected the money. He admitted that goods
said by The Oregonlan to have been pur-
chased at his store for the Courthouse
had In fact been so procured, though he
Insisted that the distinction should bo
made that they were bought by Card, and
were by him sold to the county, and that
he wes Innocent of any arrangement with
Card. He was Ignorant of any arrange-
ment his partner might have made with
Card, if any was made.

The following will show the general
drift of the questions and answers:

"After March 1, 1901, were any goods
furnished to the county from your store?"
a6ked Mr. Mallory.

"None," was the reply.
"Then no coods from your store ever

came Into possession of the county?"
"Why, certainly they did."
"There Is a statement In The Oregonlan

about a warrant for 5672 35 Issued to Levi
Card for supplies furnished to the county.
There Is also a record of a warrant for
J4G1S0 for goods sold to Card. Did the
goods which these warrants were drawn
in payment of come from your store?"

After some parley and verbal fencing
with counsel, the witness admitted that
they did.

"Did you sell these goods to Levi Card
for a certain price?"

"If you mean J. G. Mack & Co., the
firm did."

"When and how did he pay for them?"
"I suppose he sold them and got the

cash and paid for them as other goods are
paid for."

"Don't you know as a matter of fact
that the way ho paid for them was to turn
over these warrants to you?"

"I do not." Mr. Mack was pressed very
hard by Mr. Mallory on this point, but
he denied all personal knowledge that the
warrants had ever come Into possession
of hljj firm.

"How much did Card pay you for these
goods?"

"The same price that the counts- - paid,"
admitted the witness, after some other
questions along the s'ame lines.

"Did your partner ever tell you that
he paid Levi Card a commission or made
him a present, either In money or other-
wise?"

. "No."
"Now, as a matter of fact, did not J.

G. Mack & Co. pay Levi Card a commis-
sion for this thing?"

"Not that I know of."
"What Is your understanding about it

that he was or was not?"
"My understanding is that he was not."
Mr. Mallory called attention of Mr.

Mack to an Interview with him In The
Oregonlan on February 7 (the day before
the. alleged libelous publication), wherein
he was represented as making certain ad-
missions as to tho arrangement between
himself, his partner, Mr. Abraham, and
Levi Card. He admitted that he was In-

terviewed by the reporter, but said that
the reporter and The Oregonlan had made
up the Interview "to suit themselves."
Asked If he had ever before denied the
authenticity of the interview, he respond-
ed that he had begun his libel suit on
February S. Mr. Mack also denied that
he ever knew Card prior to the time the
contract was awarded to him by the
County Commissioners.

jrndgre Georjre on tlie Stand.
Judge George was called to tho stand,

evidently for tho purpose of showing that
he himself had bought certain supplies
The Oregonlan had declared that Mr.
Mack had" bought. "While I think I had
the right to buy the supplies I needed, I
never exercised that right," said the
Judge. "I recall that I did go down to
Mr. Mack's place and make certain se-
lections; but the actual purchases were
made through the regular channel." This
was In 1900, before the law of March 1,
1901, regulating the purchase of supplies
"by Counts' Commissioners, went into

DISFIGURED BY DISEASE.
Brother and Sister Arrive From Che-bal- ls

In Terrible PHgrht.

A boy and his sister, terribly disfigured
with a disease resembling leprosy or can-
cer, arrived at the Union depot last night
from Chehalls, Wash., on their way to
Indianapolis, IncL, where they expect to
receive medical treatment. The patients
were immediately sent to the isolation de-
partment of the Counts' Hospital, under
the direction of Counts Physician HcKay,
When the patients stepped from the train
at the depot their terrible plight was no-
ticed bs' those around them, and tho police
were notified. It was explained to the
strangers that they could not be permitted
to proceed further on their Journey until
the cits' medical authorities gave their
permission. Dr. James C. Zan and Dr.
Harry F. McKay examined the patients,
who were not able to talk Intelllglbls, to
ans' great extent. The girl, who wore a
mask, said: "I am 21 years old, and have
been afflicted with this disease for eight
years. My father and mother are living,
and there are 10 children in our family,
but the remainder of my brothers and sis-
ters are healthy. A Judge who lives in
our neighborhood gave us money to help
us on our Journey, as I am Informed that
a specialist resides In Indianapolis who
can cure us."

The hoy said: "I am 16 years old. but I
don't look any more than 10' It was not
possible to obtain the patients' names, on

THE MORNIKG OREGONIA7. WEDNESDAY,, MAY 7, 1902.

5TJSsstfj33

Baby's Week
At Meier & Frank's twenty -- five great

Cfeifc

values in all lines of In-

fant's Wear, and with
every purchase a 25c
"Nazareth" knit under-wai- st

for children, six
months to two years of
age. Economical moth-
ers will take advantage.
Qendron Carriages

and Go-C- ar

ts in fortv stvloc
and ranging in price from

Gtf&Sr-- 5. SgftgJ.
sale of Brass Rods Silks (3d

many $1.98
Waist and $7.50 to $10

None better than the
Two years ago we

solved the to our
which was best,

and have
hosts of of the
merits of

They arc built right,
with all the latest

and are
of ice. All sizes

and styles, and prices to
every purse.

Ice
in all sizes.

It takes some time

in

tA
at

new
to

by the in
our for the past two

our new must
been born in At any rate,
we've got the and best line of

ever in
the No for what

or
we can you, and such

a cost that we know
be

of every des
and eaps for the baby too. An

to meet

of paper
of every kind, by

all the
10c, 15c, 25c.

Here's soma
at a low

of
Via
In the Palace of the

Idle
Choir
A Lady of
Castlo Nun. s

And of

All of the latest
books at the very

are

account of the difficulty they have in
making themselves understood.

Tho girl's face Is hardly as
a human face, and, her brother's face is
nonrlv Jn the same condition. Several
physicians saw the patients last night,
but were unaoie 10 icu positively warn
the nature of the disease Is without a
careful diagnosis. It Is probable that both
patients will be examined tonight at a
specia; meeting of the Portland Medical
Society. The authorities had not decided
late last night whether they would permit
the patients to resume their Journey to

Better Mnll Service for Xomc.
Wash., Mas C An important
to the Nome mall service has

been added bs the In a sweep-
ing order from
to the effect that every outgoing mall for
Nome from Seattle shall contain registered
mall dispatches. Previous to this time

of registered matter were made
from the Seattle office only but a few
times each year. The best service ever
provided for this branch of the postal sys-
tem allowed but one to Nome
each month.

il

The past two

Windsor

27-in- ch large
23c a vard.

$4.25 to sac a yara.

Curtain Muslin, and Oriental Floor).
selling Axminster Rugs, 27x54, designs,

Exclusive Patterns Pongees Embroidery values,

Refrigerators
'Gur-ney- ."

problem
satisfaction,

convinced
housewives
"Gurney" Refriger-

ators.
improve-

ments economical
consumers

please
Peerless CreamFreezers

(Basement.)

usually

Organdy,

$?

J Vri I

w iT '

for a buyer from a
section correctly local de-
mands. Judging response

Millinery Parlors
months, buyer have

Portland.
largest

seasonable millinery shown
matter pur-

posedress, street, outing walk-
ing, please at

reasonable you'll
pleased.

Children's millinery
cription, variety

fancy. (Second Floor.)

Books
Summer reading Thousands

-- covered novels
reading

well-kno- wn authors,

liter-
ature remarkably
price.

50c copy
Prisoner Zsnda.

Crucis.
King.

Marrella.
Second Thought

Invisible.
Quality.

dozens others.
copyrighted

lowest
prices.

recognisable

Indianapolis.

Improvement
department

Superintendent Landvoight

consignment

:$r

jSilk
$40.00.

wT

mery

$3

distant

endless

800 of viei
for in tans

the
dust if ride a

shos for outing
sold for less Dair

ff

at low CI

We're busy in our
men's clothing
the prices

on
goods is so tempting that no
man having a thought of

new clothes can
to ignore a saving as
as item?

Our finest worsteds and cheviots In
latest and newest all
this season's leading1 styles; ' suits
that the exclusive store s A
asks you ?23.00 our JN ffc u5
price

Finest worsteds and cheviots cut in
the newest
tailored and styles

would ask you ft O &
S2S.0O or ?CO.00; our J) 1V"price is

aien'n "Wool
$2.15

aien'n All-Wo- ol Fancy Worntert
$2.70

Suits, . . . .?5 to $10
Men's Outing Snltx, fancy

Homespuns, $0.50 to $12.50

"Willamette" Machines strictly
warranted ror iu ana tne

MEIER. FRANK CO.

Krrss'SiKrv35w
Wash Fabrics

)

days has made you think of
tne light, airy raDrics.

the largest stock
and the most comfortab.e

in the to
serve wants.
values may interest you:

in
dark and
19c a

colors, striped dotted,

embroidered White Goods
variety of natterns. at

Great
We're each.

Silks, $4.75.

since

T-V-..

'jZO&r-- v

city.

every

recent

SEATTLE,

w

gauge

dispatches

years,

&Htufa6

Bicycle Boots
Values $1-9-

5
We've pairs 10-in- ch kid
Bicycle Boots ladiss
only, and all corrugated
lightweight and won't show

you don't wheel they
are a splendid wear

never S3.00
and guaranteed to give satisfaction.
rit overjuuuy tne pnee

very
store,because

extraordinary low
prevailing nswseasonable

buying af-
ford
large these offer.

the
colorings;

for; v:
fashions, exquisitely

exclusive
clothiers

Cnsilmere Trouner,

TrouMcrH
Men' Bicycle

flannels,
and

Sewing

&

kJ2tP)

Here's

department West
your These

Papillons ligrht,
mpfiiiim nnlnrc.

vard.

plain or

$3.00

sizes, soles,

than

$1.95 pair

Vudor
Porch Shades

Keep your home cool and
pleasant allows the use of
your veranda while the sun
is beating upon it does not
keep the air out neatly
stained in colors, with bor-
der, and an ornament to any
house the cost about one-ha- lf

of what you are asked
for bamboo, and superior to
bamboo in every particular;
4, 6 and 8-- ft. widths, all are
8 feet high; prices, $2.75 to
$3.75. (Third Floor).

We are Oregon agents.

COPYRIGHT, 1902
K. B. KIKSCHBAUU & O

high -grade, fully $25.00
price

Men's Clothing

HEIER & FRANK CO.

tkJ&Pg&W

2S3-2S-5 MORRISON STREET d

GREAT SELLING OF

SHIRT-
WAISTS

A BARGAIN THAT WILL
INTEREST THE ECONOMICAL

200 COTTOX SHIRTWAISTS, all
lant year's styles? they re but
slightly different from thin Hen-so- n's

effect all made in a variety
of styles and patterns by the best
mnlzers. Sonic actually trorth.
$2.50 and $3.00

TODAY AND
TOMORROW 85c

DOXT FAIL TO SEE OUR HAXDSOME
IjIXE OF SHIRTWAISTS.

DLOS, WOBTHAW & KING- -

Special bargains In China Dinner Sets AH reduced.
$1.50 Bed Comforters, pure cotton filled at $1.18 ea.
Ladies Eton and Blouse Suits, three styles, four colors,

worth $18.50 and $20.00, now $14.95 ea.
Semi-annu- al Pattern Hat Sale. AH patterns included.

$10.00 to $35.00 qualities now $8.50 to $25.00 ea.

TWO TIMELY COME-DOWN- S IN

LADIES' UNDERWEAR
KINDS WANTED NOW
AND FOR ALL SUMMER

$1.50 Lisle Union Suits at 79c each
High neck, long sleeves and ankle length, or V necks, short
sleeves and knee length, "Oneita" style, pure white, brilliant
Mercerized finish. Some slight imperfections in knitting, but
full wearing $1.50 values.

Ladies' 50c Lisle Hose at 35c pair
Fast black perfectly finished Hose with white lisle soles. The
popular Richelieu rib style.

HAMMOCK DAYS
Have already begun. We've 35 styles of new kinds for the 1902
season. Full in size, with tasty colorings and closely woven
meshes. Everyone has spreader, pillow and foot bar. Price
60c to $5.00 each.

For Graduating Dresses, after-
noon dresses or fancy waists
see our

NEW SILK
ORGANDIES
Pearl gray, rose, cardinal, light
blue, pink, tan, black or

yd C

oa

. THE

Both Phones Columbia 116; Oregon, Main 457

SmMff- -

Wash Goods
Bargains

1500 yards fancy stripe Madras in blue, pink, gray,
green and red grounds with fancy embroid Ofered and lace stripes. Regular 55c, at v

2000 yards Batiste Brochee, a beautiful printed
fabric in all the standard and pastel 7
shades. Regular 25c, at M.l

2000 yards Leno Fancies in designs and colorings
equal to the imported fabrics. Regular ior18c, at XAtJ

LJiST HJiYS OF
SJtLE OF $50.00 JiNl) $52.50

Tailor-Mad- e Suits
. . &t $22.73

SALE OF

BlacK Dress Goods

-- $3.5 0
SHOE FOR WOMEH

'

39c

.

Jtll'Wool Black Cheviots, Etamines and
Serges, real value 65c and 75c, yard at. . .

JHhWool Black Etamines, Mistrals, Chev fafxiots, Hopsacks, Nattes, real val. $1, yd af..UOC
All-Wo- ol Bison, Canvas, Etamines, Unfinished

Worsted, Serges, Crashes and Cheviots, 07real value $1.25 and $1.50, at O C
J most remarkable offering of uptodate black

dress goods worthy of instant consideration.

Ji GREAT MASS OF BARGAINS Itf

Muslin Underwear
NEW

PINCREE

BOOK
Jilways a week or two before shown elsewhere

"THE MISDEMEANORS OF NANCY" by Eleanor
Hoyt, with 16 pictures by Penrhyn Stanlaws.
Publisher's price $1.50, our price $1.08.
It would be difficult to find a more charmingly frivolous young

lady than this irresistible creation of Miss Hoyrs. She is simply
adorable; and one wonders not at all at the long procession of un-

fortunates upon whom the smile of her mischievous (and, it must
be confessed flirtatious) eye has worked mid-summ- er madness,
Nancy is as tvpically American as the keen-witte- d Beatrice or
Katharine is typically Shakespearean. No reader can fail to close
the book without a mingled feeling of regret at leaving the heroine
and of envy for uThe Man Who Came Often."

"THE ROLL OF THE UWCONQUEHED" by Test
Dalton. Read the following opinions.
"It is animated, carefully arranged, dramatic and unusually

interesting. I take pleasure in commending it to the public."--Le- w

Wallace. "It is an unusually worthy and interesting work. You
have my hearty congratulations."--Jame- s Whitcomb Riley. "I
found much enjoyment in it. It was like sitting at a good

drama where 'All's well that ends well.' " Booth Tarkington.

Lace Curtains
100 pairs Scotch Lace Curtains in newest designs.

Regular value $5.00 and $5.50 RQ Q M.

IT WAS BEFORE THE DAY OF

THEY USED TO SAY 'WOMAN'S WORK IS
NEVER DONE."
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