INSULAR CASE_DECISION

——— —

RICAN IMPORTS.

Supreme Comrt Holds It Was Com-
b on Unt by the

a 2 Bind

lector Bidwail, of the port of New Yofk
fn which sull was broughi by Downes
1o recover duties to the amount of 3556 35,
exacied and paid under protest upon Cer-
t=iln oranges consigned to the plalnul
ot New York and brought thither from
the port of SBan Juan, In the Island, of
Porio Rico, during the month of Novem-
ber, 1M¢ This case Involvad the ques-
tion whether merchandise brought into
the port of New York from Porto Rlco
since the paesage of the Foraker act
Is exempl froen duty, notwithsixnding
the third section of that act, which re-

quires the pagment of *I5 per cent of the |

dutles, which are required to be levied,
collectied znd pald wpon llke articles of
merchandise imported from foreign  ocoun-
trisa.” The Circult Court of the United
Siases, for the Southern District of New
York sustained the Government In this
position In tmposing = duly. The Bu-
preme Court afirmed the opinion of the
Circoit Court, saying: { .

*“We are of the opinion that the Isl-
and of Porio Rico Is a territory appur-
topant, &nd belonging to the United
States, hut not & part of the United
Etates within the revenue dlause of.the
Copstitution; that the Foraksr =ect is
constitutional, »0 far as It imposes duties
upon imports from such islands, and that
the plelntff csnnoet recover the dutles
exacted in the cape™

The opinion of the court went into the
case vory fully Justice Brown early
in his opinion outlined the distinction
botween this case and the Delimn case,
which had just been decided, saying:

“in the case of Delima versus Bldwell,
we hold that upon the ratification of the

treaty of pesce with Spailn, Porto Rieo |

coased to be & fored
duties were no longer collectable upon
merchandise brought from that island.
We are now asked to hold that it becams
a purt of the United Btates within that
provision of the ~Constitution
decinres that all duties, Imports, =nd ex.
ciaes shall be uniform throughout the
United States If Porto Rico be a part
of the United Btates the Foraker nct,
imposing duties upon its products, 1s un-
constitutional, not oniy by reason of a
vioistion of the wuniformity clagse, dut
because by section nine, *vessels bound to
or from one stals’ camnot ‘be obliged 10
enter, clear or pay duties in another.'

“The case alse iavolves the broader
question wheiher the revetiue clauses of
the Constitotion extend of thelr own force
to our newly scquired tertitories. The
Constitution itzelf does not answer the
question. Tis solution mmost. be fouand In
the nature of the governmbat éreated by
that imstrument, in the opinlon of Its
eontemporaries, in the practical construc-
tlon put upon it by Congress, and In the
decision of this court™

The scguisition of territory snd the
formation of territories was dJdiscussed,
and many nuthorities guoted. As a re-
sult of these citations the -Justice iaid
down the following general concluslons:

Genernl Conclusions.

“First—That the District of Columbla
and the territories are not stntes, with-
in the Judicie!l clause of the Constitution
Fiving jurisdiction In caseés between cltl-
sens of different siatem

“Second—That territories are not states,
within the meaning of the revised stat-
utes, section TE, permitting writs of or-
ror from this court In cases where the
valldity of & state’s stutute = drawn In
guestion.

“Third—That the Distriet of Columbin
and the territories arc states =s that
word Is used in treatles with forelgn
powers, with respect to the ownesshlp,
disposition and inherttance of property.

“Fourth—That the territories are not
within the clause of the Constltution pro-
viding for the croation of a Supreme
Court and such Inferfor courts us Con-

B muy see Nt (o estahlish,

JPifth—That the Constitution does not
apply to forelgn countries or to triale
therein conducted. and that Congress may
lewially provide for such trisls befors
ormeular tribunalas without the Interven-
tion of a grand or petit jury.

“Sixth—Thut where the Constitution has
been onoe formally extended by Congress
10 lerritories, nelither Congress nor the
territorial Legisinture cin enact lews in-
consistent thepewith. ™

in his opinion Justice Brown referred
st jength to the decision of Chlef Jostlce
Teney, in the Dred Scolt case, and said
the difficulty with the Dred Beott case
was that the court refused to make =
distinetion hetween property In general
and a wholly oxceptional class. of prop-
erty. Taking up the case In hand, the
Justice continued his opinlon, saying:

*“*The practical interpretation puat by
Congress upon the Consifution has been
long continued and uniform to the eof-
fect that the Constltution is applicable
to territories acquired by purchase or con-
quest only when and =0 far ss Congross
shall so direct. Notwithstanding It=
dutly to gunranter 10 every stste in this
Union a republicin form of govarnment.
Congress 4id not hesitate in the original
organisation of the territory of Louls-
funa, Florida, the Northwest Territory
and ity sub-dividon of Ohlo, Indlina
Michigagy JMlpoles and Wisconsin, and
stlll mose-sepently In the case of Alaska,
to establish a form of government bear-
ing & much greater anslopgy to-a British
crown colony than a republionn state of
America, snd 10 vest the legisintive power
either In & Governor and Councll, or a
Governor and Judges to be appointed by
the President.

“We are alen®%? the opinlon. that power
to mcquire territory by troaty implics
‘not only the power to govern such terri-
tory, but to prescribe upon what terms
the U'nited States will repelve it inhabi-
tants anfl whit their stntu= shall be In
‘what Chie! Justice Marshall termed the

“American empire.” There seems to be
no middle ground between this posd.
tign and the doptrine that M their in-

habliapts - 8o not  become,
wpim annexation. citizens -of the Unitad
States thelr children thereafter born,
“whethor sgvages or civillzed, are such and
mre entitied 1o all the righta privileges

and immunities b citikens. ~ If such” be | Qourt
b .

thelr status, the consequences will
extremely serioun. Indeed, it i doubt-
Tul I Congress would ever assent to the
annhezation of territory upon the eondl-
ton that itz Inbabitants, howéver for-
elgn they may be 1o our habits tradi-
thona and moftes of Nfe, shall become st
pnoe citizens of the United States, In'all
§tz treaties hithertn, the treaty making
power han madé epecial provision for this
pubject.™

Turther slong Justice Brown remarked:

“Whatever muy be finally declded by
the American poople s to the status of

these nlands and thelr Inhabitants,
Whather ther shall be introduced fmto

the sisterhood of stales, or be permitted
to form independent governmenta, it does
nod follow that in the meanmbile awalt-
ing thst decision, the people are In the
matter of personal rights unprotected by
the provisione of our Constitution and
subject to the merely arblirary control
of Congress. Even If regarded a2 allens
they are entithed under the principles of
the Constitution to be protected In Hfe,
Uberty and property.
HMust Be Entruated to Congress.

“Large powere must necessarily be en-
trusted to Congress In dealing with these
probiems, apd weé are bound to assume
that they will be judicicusly exercised
Thal These powers mey be abused i»
posnible. But the same may be said of
ity pomers under the Constitution as well
as outside of it Human wisdom has
sever devisad a form of government so

ect that It may not be perverted to
purposes. It is never conclusive o

argue agalnst the on of cer-

| or that

taln privileges from possible abuses
them, It Is safe to say that If

shoujd venture upon legislation mani-
Jgestly dictsted by seifish Interests, it
would receive quick rebuks at the hands
of the Indeed, It is scarcely pos-
y could do a gremter
Injustice to these lslands then would be
involved in holding that it could not Im-
poss upon the states taxes, and, excises
without extending the same taxes to
dbhem. Such reqguirement would bring
them at once within our internal revenue
system. Including stamps, lHoenses, ex-
cises and all the paraphernalHa of that
systemn, anfl applying it to territorles
which have had no experience of this
kind, snd where it would prove an In<
tolérgble burden.™

Commenting upon the virtual absesnce
of ‘provisions in the Constitution for the
acquisition of territory, Justice Brown
says it can only be accountsd for on the
ground that the framers of that [nstru-
ment did not forsesee the country’s future
possibliities In that respect.

“IL he sayw, "It be once conceded that
we Are st {lherty to acquire foreign ter-
ritory., a presumption sarises that our
pawer with respect to such territory IR
the same power other nations have been
accustomed to exercise with respect to
territories mequired by them. 1If, in
limiting the power which Congress Weas
to exercise within the United States, It
was also Intended to limit it with pe-
gard to such territories as the peopls of
the United States should thereafter ac-
quire, such limitations should have been
expresded. Instead of that we find the
Constitution speaking only to states, ex-
cept In the territorial clause, which Is
sbsolute In Itz terms and suggestive of
no limitations upon the power of Con-
gress in dealing with them. The states
could only delegate to Congress such
power pe they themselves possessed, sind
a8 they bad no power to, acquire new
territory they had none to delegate In
that eonnectinn. The logical Inference
from this iz that {f Congress had power
to acquire new territory, which Is con-
eeded, that power wans not hampered by
the constitutionsl provislon.” Im the last
paragraph of his declslon, before an-
nouncing the court's opinion, Justice
Brown maid:

“Patriotic &nd Intelligent men may dif-
ter widely as to the desirableness of this
acquisition, bot this is solely a
political gquestion. We can only con-
sider this aspect of the case s0 far as to

gn country, and that | .uy shnt no construction of the Constl-

tution should be adapted which would
prevent Congress from considering each

| ease upon its merits, unless the language

|

shich | of the instrument Imperatively demands

it A falee step at this time might be
fatal to the development of what Chief
Justice Marshall cealled the American em-
pire. Cholce In some cases, the natural
gravitation of small bodies townrd large
ones in others, the resuit of & success-
ful war In stfll others may bring about
conditions which would render the an-
nexation of the distant possessions de-
struble. If those possesslons are in-
habited by slien races, differing from us
in religion. customs, laws, methods of
eaxation and modes of thought. the ad-
ministration of government and justice,
according to Anglo-Saxon principles, may
for & time be impossible and the ques-
tlon &t once arises whether inrge con-
ecesslons ought not to be made for a time
that ultimutely our own theories may be
carried out and the biessings of a free
government under the Constitution ex-
tended to them. We decline to hold that
there is anvthing In the Constitution to
forbld such action®® .

DPOOLEY DECISION REVERSED.

No Duty on Imports Chargeable Af-
ter Ratification of Peace Treaty.

WASHINGTON, Masy 2.—The Bupreme
Couri todiiy passed on the case of Dooley
v, the LUnited Siates, belng- an  act
brought to recover duties pald under pro-
test at Ban Jusn on importations from
New York botween July 25 1808 and May
1, 180, The first question wea whether
this action, heing to recover money from
the United States should not have heéen
brought In the Court of Claims, but the
court held that It was properly hrought
before the United Stktes DistrictCourt for
Southern New York. The court sald the
dutles were of three classes, thbse Jevied
under Genernl Miles' order extendlng the
Spanish - regulations pending further ac-
tion: those presoribed by the Commander-
in-Chlef, the President. untll the cession
of the island, and third, those subsequent-
15 levied. The court sald there could be
no doubt as to the lawful exaction of duty
under the war power. Whils the treaty of
peace was slgned December 12, 1838, it
did mot take effect until ratification. The
rutifleation of the Spanish Government
was superseded, but the necessily for reve-
nde did not cease. The Government must
% carried on, and there was no author-
ity left but the military authority. The
mosi natural method of ralsing revenus
was by continulng the Spanish dutles,
General Miles, in adopting thizs method,
was fully Justified by laws of War.

The cpurt sald further:

“Different considerallons apply In the
date of noties of the treaty of peace,
Porto Rico then oeased to be forelgn
country, and the right of the Collector
to exact dutles ceased with the exchange
of ratifications, though the right to ad-
minister the government, of courss, cOn-
tinged. From the moment the United
States ceased to be forelgn country with
respest to Porto Rieo, and until Con-
grese acted, importations were free from
levy of duty, whether from one place to
the other. or vice versa, In the opinion
of the court, the autherity of the Com-
mander-in-Chief ceased with the ratifica.
tion of the treaty of peace, and the right
to free entry of goods continued untl Can-
gress Constitutionally scted. For this rea-
son the declsion will be reversed.”

Justices Gray, Shiras, White and Mec-
Kenna dlsspnted. The dissent was based
on the ground that Forto Rlco does mnot
ipsn facto bhedome a part of the United
States, =o far ne the tarlff laws are con-
cerned, the moment the treaty of peace
was patified

The case of Armstrong vs. the United
States, involving the valdity of a duty
n=seancd on goods shipped to Porto Rico
during military occupation und partly be-
fore and party after ratification of this
troaty, was decldsd on the lines of the
Dooley case, the court dividng In, the
jatter case.

HISTORY-MAKING DECISION,

itmmedintely | Opinion of Attorney Who Argucd the

Dellmna Cane.

NEW YORK, May I.—Frederick R.
Couder?, Jr., who argued the cazes of
Delima and Downes before the Supreme
sald:

*Thla Delima decision affects only the
dutieg coliected on Ports Rican products
previous to the pasesage of the Foraker
Act, We have covered the quastion of du-
tiea collected since the passage of that
act By what s called the Downes case.
This'is an ls=ve which we created to lest
the constitutionality of the law."

Speaking of the Delima declsion., Mr.
Condert seid: r‘

““Thix case, 1 think I can say, is of his.
tory-making decision. It will' have a
bewring upon the position, not only of
Porto Rico, but of the Philippines and
Hawall =5 weil It practically means
that thiz Government can have no such
thing as colonles In the sense thal Great
Britaln has them. Every Inch o! terrl-
tory over which the fAag floats must here-
after be consldered an Integral part of
the Unlon.”

Charles” Frederick Adams, of the law
firm of Coudert Bros.,, who prepared ths
cnse of Dalima, sald: .

*“If (he court says the Foraker act Is
rght™ then the constitutional question ls
ugninst ve, for Congress has the power
1o Aledriminnte against coded countries.
In that sot a duby of 5 per cent pf the
Dingley nct was regarded asx jegal on
goods shipped from Porto Rico, but in the
case of Downes It was brought up ‘as a
test case, thelr duty being levied after
the passage of the Foraker act.™

Canadinn Pacific, $60.00,
To St. Paul and return: good for @ days,
Tickets on =ale May 30 and June 1., For
rilculars, call on or address dlan
arific, 142 Third strest, =
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PORTO RICAN GOODS. :

Ratification of Treaty With Spain
Gave No Sueh Power—This Came
With the Foraker Act.

WASHINGTON, May #7.—The fifst In-
sular case decifed todey was that of
Elfrs 8. A Delima, ef al, plaintffs in
, against George Bldwell, Collec-
tor of the Port of New York, the cnse
coming to the Supreme Court from the
Circult Court “of the Utilted Statles for
the District of New York. The declsion
was rendered on behalf of the majority
Fof the court by Justice Brown, the opln-
lon being concurred in by all the Jus-
tioes except Justices MoKenna, Shiras and
White. decision hung upon the case
coming from the State of New York
fnvolving the levying - of §15,000 In dutles
on goods imported from Porto Rico Into
the United Btates, the collectlon of the
duty having been.sustalned by the lower
court. In the effect the decision was that
territory acquired by the United States ls
& part of the United States, and not for-
elgn territory, and that such Import du-
ties could not be levied. The deglslon of
the lower court was reversed.

Justice Brown announced in the begin-
ning of bis decision that the court un-
doubtedly has jurisdiction in this case. He:
sald the case ralsed the single gquestion
whether territory acquired by the United
Brates by cessation froora [oreign power
remained & “‘foreign country' within the
meaning of the tarlff laws, and added:

“The question |nvolved In this case ls
not whether the- sugnrs were importabie
articles under the tarlff Jaws, but whether,
coming as they did from a port alleged
to be domestle, they were Imported from
a forelgn courtry: in other words, wheth-
er they were imported at all ns that word
i= defined In Woodruff vs. Parham. We
think the decislon in the Fassett case |5
conelusive to the effect that if the question
be whether the sugars were imported or
not, such. question could not be ralssd
before the Board of General Appralsers,
and that whether they were imported
merchandise for the reasons given in the
Fassett case that & vessel is not an' lm-
portable article, or becsiuse ‘the merchan-
dise was not brought from a forelgn eoun-
try, 18 immaterial. In elther case, the
article |s not Imported,

“Conceding that section 311 has been
repealed, and that no remedy exists un-
der the custams administrative act, does
it follow that no action whatsver will
lie? If there be an admitted wrong, the
courts wiil [ook far to supply an ade-
quate remedy."” The decision then goes on
to say that If the positlon of the Gov-
ernment be correct, plaintiff would be
without redress In cases not falllng In
customs administration act. "It Is hardly
possible,” continues the decislon, “‘that
the owner could be placed In this posl-
tion.""

After olting numerous opinlons and au-
thorities to show that the actlon of
the plaintiffs In error was properly
brought, the court holds that “whether
theaa cargoes of sugar were subject to
duty depends solely upon the question

at the rime the sugars were shipped, since
the tarlff act of July 24, 1887, commonly
known as the Dingley act; declares that
“there shall be levied, collected and pald
upon a4l articles imported from forelgn
countries,’ oertaln duties therein speci-
fied. A forelgn country was deflned by
Chief Justice Marshall and Justice Storey
to be exclusively within the soverelgnty
of a forelgn natlon, and without the sov-
erelgnty of the United States.

“The status of Porto Rico was this: The
island had been for Some months under
milltary occupation by the United States
as & conquered country, when, by the
secohd srtltle of the tréaty of peace be-
twéer the Unifed States and Spaln, sigmed
December 10, <1888, mnd ratified April 11,
15%9, Spain ceded to the Unlted States the
Island of Portp .Rico, which bas ever
since remalined In our p f end has
been governed and administered by us.
If the vese depended solely upon those
facts, and the guestion was broadly pre-
sented whether a country which had
been ceded to us, the cesslon aceepted,
possession dellvered and the Island opccu-
pled and administered without interference
by Spaln or any other power, was & for-
& country or domestic territory, |t
would seem that there could be as little
hesltatlon In answering this question as
there would be In determining the owner-
ship of a house deeded In fee simple to
a purchaser who had accepted the deed,
gone Into possession, pald texes and made
{mprovements without let or hindrance
from his vendor. But It s earnestly in-
sisted by the Governmient that it never
could have been the Intention of Congress
tg admit Porto Rico into a customs union
with the TUnited States, and that while
the island may be to & certeln extent do-
mestie territory, it still remalns a ‘for-
elgn country’ under the tariff jaws untll
Congress has embraced It within the gen-
efal revenue syvetem.' )

At great length the court then discussed
glmiizr cases arising from previous ac-
quisitions of territory by the United
States, reviewing very fully former decl-
glons of the court Involving questlons
such &8 mre presented In this ease. The
possessions in connectlon with which the
majn question Involved in this case has
risen are Louisizna, Florida, Texas, Call-
fornla, and Alaska. Each case was taken
up in order and analyzed minutely. The
court then presented its conclusions In
the following language:

“Ars showing the construction put upon
this question by the Legisiativée Depart-
ment, we need only to add that section
g of the Foraker act makes a distinction
between forelgn countries and Porto -Rice
by enacting that the same duties shall
be pald upon ‘all articles imported into
Porto Rico from gorts other than those
of the United Btates, which are required
by law to be collected -upon articles im-
ported into the United Siates from for-
elgn countries.’

“From this resume of the decislons of
this ecourt the Instructions of the Ex-
soutive Departments and above act of
Congress, it 18 evident that from 1808,
the date of Mr. Gallatin‘s letter, to this
presept time there Is not a shred of au-
thority, exceépt the dlcium in Fleming va,
Page, for holding that a district ceded to
and In the possession of the United States
remains for Any purpose a forelgn coun-
try. Both these conditions must exlst
to produce n change of nationality for
revepus purp P lon is not alone
sufickent, as,_ was held in Fleming vs.
Page; nor Is'a treaty eeding such terrl-
tory sufficlent without a surrender of pos-
zession. The practice of the executive
departments, thus continued for .more
than half a century, I entitled to great
welght., and should not be disregarded
nor overturned. except for cogent rea-
sons and unless it be clear that such con-
struction be érronsous. J i
"1t this were presented asan original
question we should be impelled irresist-
ibly to the same conclusion,

“By artlele L section 3," of the Con-
stitution, the President l= glven power,
‘hy and with the advice and consent of
the Senate, to make treatles, provided that
two-thirds of the Senators present copcur,”
and, by ardele f ‘this Constitution and
the laws of the United States, which shall
be made In pursuance thereof, and all
treatles made or which shall be made
under the authority of the United States;
shall be the supreme law of the land”

“It will be observed that no 'distine-
tion Is mnde as to the question of au-
remacy between laws and treatles ex-
rept that both are controlled by the Con-
stitutidn. A law requires the assent of
both houses of Congress, and except in
certain specified eases the slgnature of
the Presldent. A trsaty is negotiated and
made by the Presldent with the concur-
rence of two-thirds of the Benators pres-
ent, but each of them s thie supreme lzw
of ‘the land. Y SR

“One of the ordinary incidents of a
treaty ls the cession of territory. It is
not too much to say it Is the rule, rather
than the exception. that a treaty of pence,

following upon 8 war, provides for a ces-

whether Porto Rico was a forelgn country |

d. to be
ritory. which at that time-belonged to oF
claimed by the United States, and
-was within their boundaries. n-tu‘::

tory of the United Btates, goxgroed by
the territoria) clausa of the Constitu<
tlon, but whalever be the source of thils
power it= uﬁumm exerclse hy Con-
Evess for a. tury and the repeated de—
clarations of this court have settled jhe
law that the right to acquire territory
involves the right to govern and dispown
of It. Indeed, Jt iy scarcely toa much
to say .that there has not been a4 ses-
‘sfon of Congress since the Terrltory of
Loulsiana was purchased that that body
has mnot enacted legislatlon based upon'
the assumed authority to govern dnd
control the territories. 1f la an authority
which arises not necessarily from the
territorinl clause of the Constitution, put
from the necessitics of the casge and from
the inabllity of the states to act upon
the subject. Under this powsr Congress
may deal with territory acquired by
treaty': may administer lts government as
At dpes that the District of Columbla; It
may orgznize a local territorial govarn-
ment; it may admit'iF as a state upon:
an eguality with other states; it may
sall 1ts pubiie lands to individual citizens,
or may donate them as homesteads to
actual settlers. In short, when once ac-
quired by treaty it belongs to the Unitad
Etates and Is subject to the disposition of!
Congress, 1

“Territory thus acruired can remain
& foreign country under the tarlff laws
only upon one’ or two theories—either
that the word *forefgn’ applies to such
countries us were forelgn at the time
the statule was -enacted, notwithstanding:
any subscquent change in their condi-
tion, or that they. remiin foreign under
the tariff law® untll Congress has form-
“ally embraced them within the customs
union, of the states. The first theary
Is obyiously untenable. While a statute
is presumed to speak from the time of-
its enactment, I embraces all such per-
BOns or things as suhsequently fall with-
in its scope. Thus a statute forbidding
the sale of llguors to minors appiles not:
only to minors in, existence at the time
the statute was enacted, but to all who
ere subsequently horn, and ceases to op-
ply to such as thereafter reach thelr
majority. 8o, whett the Constitution of
thy United States declares In article L
sectlon 10, that the states shall not do
certain things, thls declaration operates
niot only upon the thirtcen original states,
but upon all wha suhsequently Become
such; and when Congress places certaln

restrictions upon the power of a terri- |

torial leglslature, such restrictlons cease
to operate the moment such territory
i1s admitted as 7 state. By parity of
reasoning, & country ceases to be forelgn
the Instant It becomes domestic. At
once;, too, if Congresa sees (it to cede
one of its newly acquired territories
{even assuming that It had the right to
do so0) to o forelgn poweér, there could ba
no doubt that frém the day of such:
cesslon and the delivery of possession
such territory would become a foreign
countiry and be reinstated as such under
the tariff Iaws. Certalrly no det of Con-
gress would bé nevessary In such cases
to declare thit the laws of the -United
States hnd ceased to apply to It

“The theory that a country remaina
forelgn with respect to the tariff laws
untll Congress has acted’ by embracing
it within the customs of the I'nlon, pre-
supposes that o eountry may be domestic
for ong purpose and forelgn {or ‘ancther.

It may undoubtedly bacome heoessary for |
| the adequate adminlstration of & domestie

territory to piss a special act providing
the proper machlnery and officers, as the
President would have no authority, ex-
cept under the war power, to administer
it himself, but no act, is necessary to
make it domeetie territory If once It has
been ceded to the Unlted States. We ex.
press no oplnion as to whether Congress
is bound to appropriate the monsy to
pey for It. This has been .much dis-
cussed by writers upon Constitutional
law, but It is not ry to consid
in this case, as Congress made prompt
appropriation of the money stipulated In
the, treaty. This theory also presup-
poses that territory may be held Inde-
finitely by the United States; It may,
he treated In every particular except for
tarlff purposes as domestlc territory; that
laws may be enacted and enforced by
officers of the United States. sent there
for that purpose; that Insurrections muay
be supnressed, ward carried on, revenues
collected, taxes Imposed; in short that
evervthing may be done which a govern-
ment can do within Its own boundaries
and ¥et that the territory shall remsin
n forelgn country; that this state of
things. may continue for years, for a
eentury . even, but that unless Congress
cnacts otherwise It still remains a for-
eign country. To hoid that this can be
done as & matter of law we deem (o be
pure fudiclal legislation. We find no
warrant for It In the Constitution or In
the powers conferred upon this court. It
is true the non-action of Congress may
oceasion 8 temporary Inconvenlence, but
it does not follow that courts of justice
are aunthorized to remedy it by invertlng
the ordinary mesning of words.

Reversed and Remanded.

“If an act of Congress be necessary to
convert & forelgn country into domestic
territory the guestion at once SUERests
itself, what ia the character of the legls-
jation demanded for this purpose? Wil
an act approprlating money for its pur-
chase be sufficlent? Apparently, not. Will
nn aet approprinting the dutles collected
upon imports to and from such country.
tor the benefits of (ta government be suffl-
clent? Apparently not. WII &ots making
appropriations for its postal service for
the establishment of lghthouses, for the
malntenance of quarantine stations, for
erecting publie bulldings, have that ef-
fect? Will an act establishing a c¢om-
plete local government but with the re-
servation of & right to collect dutles up-
on commerce be sdcquate for that pur-
posa? None of these, nor all together,
will be sufficlent if the contention of the
Government be sound, since acts embrac-
ing all these provislons have been passed
In connection with Porto Rlco, end it Is
irtpisted -that it Is still a forelgn country
within the meaning &f the tarlff laws.
We are unable to acquiesce Iin this as-
sumption thet a territory may be at the
same time both forelgn and domestie.

“A gingle further point remalns to be
consaldered:

"It is insisted that an act of Congress,
passed March 2, 100 (31 Stat, 151), ap-
plying for the benefit of Porto Elec the
amount of customs revenue received on
importations by the United States from
Porto Rico since the evacuation of Porto
Rico by the Bpanish forces, October 18,
1898, to Janusry 1, 1900, together  with
any further customs revenuss collected
on importations from Porto Ricn since
January 1, 189, or shall hereafter be col-
lected under existing law, is & recognition
by-Congress of the right to collect suich
duties as upon importations: from & for-
elgn country, ani are recognitlon of ths
fact that Porto Rico continued to be a
foretgn country until Congress smbraced
It within the custaoms unlon. It may be
serlously. questioned this Is anything mare
than a récognition of the fact that thers
were moneys in the territory nat sub-
fect to existing appropriation law. Pér-
haps we may go further and sav that
so far na these duties were pald volun.
tarily and without protest the legallty
of the naymept wes Intended to.be re-

;-but it can clearly bave.no

reironctive effect as 10 moneys
pald under protest for which an action

to that court for further proceedings In

THE CHINESE INDEMNITY.
Probable Early Settiement Regarded
" as an American Vietory.

PEKIN, May #.—It Is probable that
Great Britaln's proposition Hmiting the
indemnity to be demanded from China to
450,000,000 taels will be agreed to by the
end of the week. Unlted States Spetial
Commizssioner Rockhill thinks: this may be
conszidered an American vietory.

Probhable Aeceptnnce Confirmed.

LONDON, May 22 —Wiring to the Times
trom Pekin veaterday avening, Dr. Morri-
gon. confirms pssertfons of the probable
aceeptance of the Britlsh indemnity pro-
posal. He says: “The powera will agree
to Gegln the evacuation on the lasue of an
fmperial edict admitting that China's In-
debtedness I8 460,000,000  taels, pius In-
terest, and that China will willingly com-
ply."* ;

GERMANS IN CHINA.

They Do Not Propose to Leave—Are
4y After Two Provinces,

NEW YORK, May £1.—Prince Oukhtom-
glky, president of the Russo-Chinese Bank,
who s desoribed as Enowing thé Chinese
a8 having studied. them, and. as having.
lately spent four months at Pekin, is
quoted at some length on the Chinese
question in a St. Petersburg dispatch to:
the Herald, In the course of an interview:
he Baid: i .
““1 did not'ses Count von Waldersee at
Pelun, but every one there knew that
he'falt the uselessnesa of his position. The
Katser thought Pekin could be taken with
a battallon. So it could, but the battal-
ion eould mot stop there. That Is what
he 4ld not understand. He did not com-
prehend the tenacity and silent resisting
power of the Chinese, who have the chnr-
acter of the Finlander and the charac-
teristics of Turanian blood. The Chiness
will- never forgive, and never forget. There
{5 no.fear with them. They would not
care If as many mare of them were sic-
rificed.”

Do, they hate Germans particulariy?”

“No; they dislike us all about equally,
and now more than ever.'

“What would have been
courge t¢ pursue?’

“Retipe at once aftsr the legations had
been rescued, and treat the Chinese as
barbarians, with whom we would have
no more intercoursa. - Had that been done,
L! Hung Chang and the rest of the Man-
darins would have come running down
after us, Instead of that, and I look upon
it as & shame that Russian represenia-
tivea should be In such a position, Minis-
teps 'are 'running after Li Hung Chang,
bowing, scraplng and eraving audlences
with him.*

"Should Germany not evacuate Pekin
befora the wet season comes onT”

“When the sea=on commences the lega-
Hions caunnot remalin {n the clty.” They will
have to go up to the hilla. They will
go with a small guard 6f soldlers. '
“itrhat will’ heppen’then?® ¢ °

“In the récent trouble over which there
were such great dificulties, only one of
the légations was attacked. The prob-
abllity = that the Chinese dre now more:
angry and exelted than ever, and will at-
tack .all the legations. Remember, the
Chinese are very bitter, und have much
right to be so., The plilaging at Pekin
was something awful. Pekin was fabu-
lously rich."

Prince Oukhtomsky said further of the
situation:

“The Germans do not mean to get out
of China at =ll. That was what évery-
body knew who was In Pekin, It was
the common tilk of svéry Germean there,
and they made no attempt at concealing
the object of their mission, which was to

the right

stay.

“But what do they want?”’

“The provinees of Chan Tung and Chi
Li, ndfacent to us in Manchuris, a ter-
ritory with 15,000 of Chinese inhabitants
They want XYangtse, but only for trading
purposes., All this they lock upon as &
colony for Germany."

- Troops Leave China.

WASHINGTON, May 27—A dlspatch re-
calved at the War Dapartment trom Gen-
eral Chaffes at Taku says that the trans-
ports 8 and 1 salled today,
and that all of the troops that are to
leave China are ‘off far Manila.

Consnldered for Presldent.

NEW YORK. May ¥.—The Mall and
Express says today:”

Three candidates for the presidency of
the New York Central, to succecd Bam-
uel R. Callaway, are being seriously eon-
sidered by the directore They sre E. V.
W. Rossiter, vice-president of the com-
peny; Edgard Ven Etten, general si-
perintendent of the Central, and E. Dick-
{nson, gemeral manager of the Union Fa-
cifie.- W. M, H:. Newman, president of
the Lake Bhore road, is a possible candi-
date, but it i» said on good authority that
r. Newman prefeps to kKeep his own po-

In His View, the Confroversy Could
Xot Tara oa Se Easy =
Defnition.

WASHINGTON, May f.—Justice Me-
Kenna read a dissenting opinlon in the
Deilma caze, stating that Justices Shiras
and. White jolned In his views. The ma-
jority, he sald, procesded on the simple
proposition that to settle whether o
Rico in 5 “forelgn. country T !
territory’ Is to settle the controversy In
Miigation In the particular case. Hut In
his ¥iew It gould mat turn on se sARy &
definition, Between the extremes theve
were other relations which Porto Ricd
might sustaln to the United States, and
it could be determined that Porte Rico oc-
cupled one of these other rolations, and
its products, hence, wers subject 1 du-
tlen.

The histary of our country, sald Justice
McKennn, has examples of the acquisi-
tion of forelgn territory, examples of
what relationship territory bears to the
United Statés authorities, executive, log-
Islat've and judicial; ag to what was wise
i statesmanshin, as well ad ‘what was
legal and constitutional In withholding or
extending our laws to such territory: and,
findlng thess examples and aulhorities in
the way, the opinlon of the ecourt at-
tempts to answer or distinguish or over.
ruls them. ] .

He then c'ted the case of the United
States va Rice, and Fleming vs. Page:
referred to the majority, and sald that
the Intter attempted to reconsider them,
and dismissed n large part of Chlef Jus-
tice Taney's decision in the Page case s
dicta. He thought both casés reconcila.
ble on the ground that both recognized
inevitable conditlons. Such recognition
made government provident, and ndt hap-
hazard. It left to the executive and the
leglslatlve departments that: which per-
tains to-them. The opinlons sxpressed in
Fleming v». Page that the boundaries of
our country could not ba enlarged or re-
strieted by the advance or retrea of
armles, and that whather duties should be
levied (ependent on Congress granting
authority, shour!d be accepted as wise and
considerate of the different functlons of
the exscutive, leglsiative and judicial de-
partments, and of thelr independence—
why ahould it then be discarded as dic-
tum?

Justice MeHenna called attention to the
tact that after Califarnia’s annexation
our customs laws had been extended over
it, and asked why this was necessary, If
they appled of thelr own force. He also
controverted other historical precedents
cited by the mafority. and then attacked
the majosity for asserting that without
precedent It would be {rresistibly impelled
to the conclusion that by scecsajon of ter-
ritory, territory automatically became a
part of the United States, -The treaty, he
sald, could not have an aulomatic force,
contrary to lts terms or greater than
them. Whether Porto Rlco was a for-
eign country within the meaning of the
revenus Jaws depended on the treaty.

Justice Gray announced that he ke
wise disasnted from the majority oplnion,
saying briefly that its judgmeant appearad
to him Irreconcilable with the unanimous
opinion of this court in Fleming v=. Page,
and with the opinfons of the majerity of

Downes vi. Bidwell
(]

Judgments in Two Cases Reversed.

WASHINGTON; May 7. — Justice
Brown, of the Supreme Court, anncunced
that the court, following the authority of
the Dellma caxe, reversed the judgmeots
of the court below (o the cases of Goelze
vs, the United Btates and Croasman vs

.| the United Statas, both brought bere from

the . United States Court of the southern
district, of New York .

In thd Goetze case a duty levied on an
{mportation of tobacco from Pgrts Rico
into the United States on Jene & 15899,
after tha ratification of the peace treaty
and before the passage-of the Porto Rican
nct was Iavolved, and in the Crossman
case the levy of a duty on an importation
of llqguor from Hawall Into the Unlted
States In April, 1900, after the passage of
the Hawallan annexmtion resoltulon, and
before the taking effeot of the act pro-
viding & government for Hawall. In each
cases the Board of General Appralsers held
the imporiation dutiable, and In sach cose
the declalon was reversed.

BRYAN FOR TILLMAN.

Thinks Latter's Rew Wlti MeLanrin
Will Prove Deneficlal.

LINCOLN, May 21—W. J. Bryan gEave
out today a statement on the resignation
of Senutors McLaurin and Tlliman, which
he says ha regards as the political event
of lagt week. Mr, Bryan says:

“It Is an honorable course for the Sen-
ators to pursue and benefleial to the
state. At present South Caroling virtually
has no volee in the settlement of public
questions as the vote of one Senator klils
the vote of the other, Senator Tillman
has just been re-elected and thus risks
the loss of a longer térm, but Senator
McLaurin really sacrifices moré, because
he has less chance to win the primary.”

Mr, Bryan added that it was hardly

1 necessary to say that he hoped and ex-

pected to see Senator Tiiman win =
sweaping victory, "becauss he represants
the man, while McLaurin represants the

doilar. The wote wiil show whether the
plutoeratic idea s making any hendway
in the South.” o

—_— .
Protest Agalnst Rules of Rallroad,

OTTAWA, Ont., May 71.—All the broth-
erhood and traln service ordera have
foined in m protest agninst fhe amended
rules of the Canadian Paciic Rallway,
and an appeal has boen mAde to the rail-

sttion.
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Is difficult digestion, due fo &
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of the gastric juice, too mueh or
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cular action of the stomach and in-
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tions, whkich are far better than
any. artificial pepsin, unlocks the
bowels, stimulates tha kidneys and
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