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STATE AGRICULTURAL BOARD,

Secrrinry's
Shoriage of Only 850,
BALEM, Or., Jan. K
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DR. ROGERS WILL.

Extate la Voloed 2t From £50,000 to

1O 0D,

HILLEBORO, Or., Jan 5—The will of
the luts Dr. Gro Oeopr Rogers,
F - werk,

widow

Ad
1 by r'.r
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this state.
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¥, R, 10 be pald as soon ps con-

gistimr of deceassd, Carolins

Larrahie, 31 raslient of e Ens:, 31500
resifite of Lhe est goes. to his

ow and exeacutrix, Adeline Rogers. He
ginp expresses, in his will, a dosire that
his i# grandson, George Rogers, be ed-
ursied from the estete efl his wilow,

provided he be worthy
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NATURAL STEAM SUPPLY

from the place of P Jackson, near
Hlilisbare.
Willlazsn Helm, who was held on a charge
of rape, made bls exit through o aperture,
18x32 which had been coversd with sinc,
und upon which the old jall stove rested.
Helm was pover apprehended. The cap-
tured man Is known here as “Colly*” Mil-
ler. He was eaptured by Sherlft Durbin,
of Marion county.

MARRIED UNDER DIFFICULTIES.

Groom Overcame Them All and Got
the Woman of His Choice,
Canyon City News.

Married—0n New Years ove. at the home of
Mr. and Mve Georgy Sollinger, Mr. Brad
Herburger and Mre, Auns A‘un. Justice of the

Peace Hullsen ofiicinted.

The weddlng was a quiet (7) ons. No
invited guesis were prescent, although sev-
el who were not summoned to the wed-
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viing fesst were on band to participate in
the ceremony.  The wedding did notl come
off on time, as the groom was conflned 1
the clty ceinboose,

It mey be well 10 explain, before going
any further, that the groom, Mr. Herbur.
ger, Is o practical joker, and on several
otcaslona had publicly stated that, when
be got married, the boyz could have all
the fun they wished, nt his expense, sup-
posing, of course, that the wedding would
be kept qulet. and nobody would be the
wiser untll after it was over with, The
boys, bowever, ascertained, In some mys-
tericus way, that the wedding was to take
place an New Years eve. Accordingly,
the boys took Brud at hla word, and pro-
cesded 1o have o Lttle fun at his expense.
They hunted him up and locked him in the
clty $nil, Intsnding to leave him thers
for the night, and thereby put a stop 10
the marrisgs. The time for the wedding
came, the bride was anxlously walting,
the justice wus ready to pronounce them

rond 1o prosperity.
fancy, but Mr.

inta
one
the ocouniry for
ior
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man and wife, but no groom rhowed up.

In the meantim=, one of the boys, think-
ing the fon had gona far enouzh, pro-
cecded to tha jall and liberated the im-
;:r“soned groom, who at once hastened to
the house and urged upon the justice
the necassity of tying the knot post haste,
ss in all probability his pursuers would be
after him, on learning of his escape from
Juil, Sure enough, they came, but It
was too late, for the jusiice had sald, “I
promounce you man and wife This,
however, 4id not satisfy the boys; they
were going to bhave their fun just the
same. They went in at the front door,
wihile the groom made a hurried exit
through the back door, to find a hiding
plare. For the second time he had eludea
Nis purspers, But this must not con-
tinus all night, =0, at an opportune mo-
ment, he stipped back to the houss, dis-
gulsed himeelf and wife, and fled to the
hills for safety.

BIRGLARIES AT JEFFERSON.

Safecrackers Operating in  That
Town.,

JEFFERSON, Or., Jan, B — This cily

iIsst night was visited by some expert

safecrackers, This moming, when G, W.
Epley, clerk in the general merhcandise
store of F. B, Sackett, opened the siore,
he found the safe door had besen blown
off, and what money thers was in the safe
bad bheen tsken, amounting to between
% and 310. A search through the store
showead no goods missing except & maeck-
intosh, The money in the till had not
been disturded, nor had a lot of fine
sllverware, Entrance had evidently been
effected by springing the double door st
the front of the slore

A, T. Shults, proprictor of the fiouring
mills, found on golng o the mlll office
this morning that the sanfe door was
blown entlrely off, and lay some four feot
from the spfe. The force of the explo-
sion had broken all the windows in the
mill office, Entrance to the office had
been made by forcing the lock from the
door. In this cass the joke wus on the
burglare, s the safe had been locked for
months, Mg, Shuliz using it only as a
depository for papers, otc., and never
leaving any money In It. That the same
men committed both butglaries is proved
by the fart that the mode of operallon
was cxactly the same,

Beeves for Iawson.

SEATTLE, Jan §—Juck Carr, ths well-
known Alsskan muil-carrior, shipped 37
hend of beeves north on the steamer Cliy
of Secattle tonight. which he will under-
take to drlve over the White Pasa and
Yukon fce to Dawson. The expedition
equipment Includes 15 horses, which will
be used in packing feed for Cho cattle. it
is the first attempt of the kind ever made
st this time of the year.

Oregon Notes,
Baker City schools have 119 anrolled pu-
plis, and 20 teachers:
Ths Long Creck postofice Issupd money
orders to the amount of §15,250 78 in 1899,
F.. 8. McComns reports  satisfactory
progress In saving thé gold from the Midas
bur, Snaks river.
New officers of Arlington are: Mayor, F.
T. Hurlburt; recorder, O, B. Ebi; treas-
urer, O. D. Sturgess.
The hills in the vicinity of Avlington are
sald by the Record 1o be gresn with lux-
urinnt grass, presenting every appearance
of spring.
Hoodlmms in La Grande have been an-
noying business men by spliting tobacco
julce on windows uand writlubg obsecene
languege on doors.
Stock Inepector R. M.
flam county, estmates
shesp in that county In the past vear at
45,000, there Leing now about 50,000 head.
Pendieton contemplates extensive stroet
Improvements this year, Tge street com-
miitee of the common councll comprises
three of the heavy taxpayers of the town.
Land In Eagle valley kesps paca with
the mining development of Eastern Ore-
gon. A few days age J. A, Kerby, or
Richiand, sold 0 acres near that lltue
town at §9 an acre.
Lasit week, at Heppner, Editor Bhutt, of
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Delchman returned
th Julius Mil-
Jer, wha bhroke from the Washington coun-
155, Milier had pleaced
theft,
awalting exsamination on an ad-
dlional chesge of laroeny of mome bacon

the Times, was haled before a justice
of the peace and fined 10 for using lan-
cuapge unbecoming an editor, to the great
annoyuncs of & tallor, who wos the com-
plainant.

The Brownsville Times complalins about
Limm county’'s large number of marriagss
last year, deciaring 1t to mean 5 pro-
nountced reduction in population, because,
in ench case, two hearts wers mads to
beat zs one.

0. P, Goodall, of Unlon county, formerly

& member of the state board of equaliza-
tion. s moving to Southern Callfornin.
any may locnte in Mexico. The silver

standard prevalls there, and gold is out of
circuizlion.

From the Pendleton Republican: *“Many
DAmes ZTC m d as possible succes-
sor to Judpe 'eil. but the probability
Is that the plum will be captured by MOr-
3 Ex-Representative Ells
hails from Morrow.
cre keld In two Clatsop
county citles last week In Warrenton,
C.' B Linton m ~ 1% voles for mayur
and was glect=d, there balng no opposition.
In New Astoria, aries E. Ford wus
chossn mayor, récelving 19 votes, to 15 for
his opponent,

The Chronicle of La Grands reports
thal & men, who had been working on the

Welser branch rwailroad to the Seven
Devile, puseed through that town, wem-
wardbound, on the Bth. They clalmed

that they were unahls to gel thelr pay
from tha clntractiors.

From the Eugene Guard of the 6th Inst.:
“This afternoon G, R. Christman sold his
Interest in the Eugene Water Company
for 511,000 to T. G. Hendricks. F. L. Cham-
bere and George Midgley, each taking one-
third of the tqtal amount. “This is one or
the most wvi;pable franchises In Lane
couniy.”"

The January number of Mines and
Metals appenrs In lmproved form, wits
the name of a Second Oregon voluntesr,
Earl D. Stearns;, as editor and proprietor.
it glves much news of the mining Indusr-
iry o the Paclfic Northwest, and on Its
lnst page Is A map of the Greenhomrn
mouniains distriet, of Grant county, In
which are located the Red Boy, Bmeb!rd
Van Arda, Portland and many other

groups of mines,

M.
Miller, with the ald of one

PER OF COMMERCE.

mended — Immigration Work—
The Next State Falr,

business {ransacted, after
Georgd B, Cray had called the membéera
to order, wans

directors for the ensulng year. On mo-

MERCHANTS  OF SALEM

ANNUAL MEETING OF THE CHAM.

Free Loeks at onpson' City Recom

BALEM, Or., Jan. §—The annual meet-
ing of the chamber of commerce was held
tonlght, and was well attended. The first
President

election of a boerd o
tion, the entire board was re-elected, &x-

bdnntho!om i{m-Rmhlluu cluh
Issues of the day,

ELECTION AT ronm GROVE,

of That Town. v

heére. The following were elected: Mayor,
Frank T. Kane, by four votes; councilmen,
3. T anton. 'J.'B. Buxton, Levl Smith;
recorder,
urer, W. 8. Hudson; marshal, Ed J. Crang.
The two latter had no opposition.

KORTHWEST DEAD.
Mrs, Willinm Oochran.

ran dled of prneumonia In this city laat
night, at the age of 63 years. Her life

of Milwaukfe, thls evening on the poﬂtlcal

Frank T. Kane Wu Chosen Mayor

:ron.ﬁ:s'r GROVE, Or.,, Jan. 8.—The city
election was held hers today, 22 votes
belng cast, the largest nnmher ever cast

L. Langley, by one vote; treas-

ALBANY, Jan. 8.—Mrs. Willlam Coch-

OREGON SUPREME COURT

FOUR OPINIONS HANDED DOWN
YESTERDAY.

Judgment of Lower Court Afflvmed in
Case of Hand Manufacturing
Company Versus Marks.

BALEM, Or., Jan. 8—Four opinlons
were handed down by the supreme court
today and two of them related to appeais
from Multnomah county. In both cases
the jnum: of the lower court was af-
firmed, e opinlons follow.

Hand mmumﬂnc Company, respond-
ent, vs. J. B Marka et al, appellants,

NEW MAYOR OF FOREST GROVE.

hi has been slepied.
Washington county.

FOREST GROVE, Or., Jan. 8—Frank T, Kane, chosen mayor of the clty today, was born
on the North plilne, in Washington county, August 27, 18ii.
most reputable repressntative business citizens, and wall qualified for the position to which
During the years 1580, 1808, and 1506, he was deputy county eclerk of
Ha was the cashler of the Forest Grove bank,
place, which wans founded by C. M. Keep, In 1850, He v now s member of the hardware flrm
of Kane & Westoott, of this piace, and also s ceshier In the bank of Eenator E, W. Halnes.
Mr, Kane s unmarried, and makes his hom# with his parents, who have resided here sinoe
15875, and are Oregen ploneers, M, Eans Ia o ploneer of 1845, and her husband of 1581

Ha is una of Forest Grove's

the first bank at this

cepting F, R. Anson, who was unable to
serve. George F, Rodgers was selected a3
his successor. The other membears are:
E. P. MeCornack, J. H. Albert, George b,
Gray, H. G. Sonneman, Jefferson Myers,
C. P. Bishop, M. L. Myers, and Dr, 1. A
Plerce.

President Gray and Mr. Albert botn
called attention to the fmot that the ata-
tistics prepared by H. B. Thielsen, sec-
retary of the chamber, relative to the
heavy traflic through the Willamells
locks and the nmead of free locks, had been
passed upon by the board of government
engineers, who, having favorably consla-
ered It, recommended that the present toll
system be purchased or new locks be con-
siructed at Oregon City.

The president alzo told of the other good
work done by the chamber during tha past
yvear, mentioning particular]y its efforts to
dispatch an Immigration agent to the Ease
and in taking up the Falls City rsilway
matter.

Secretary Thislsen referred to the Hop-
growers' Assoclation, and sald Salem
would be lts dealing center. Within an-
other year the frultmen would organize
and & second unipon of benefit to all orer-
chants would make the capital its business
place, as the clty s most advantageously
located In the middle of the fruilt districr
A report that an endeavor would bDe
made to move the state falr to Portlana
next year was scouted, not only because
Balem has always been the principal con-
tributor, but also because the board of as-
risulture Is making preparations for the
next fair here, A commitiee from the
board is soon to meet a commiltee from
the chamber, consisting of Messrs. Thiel-
sen, Jeff Myers and Bonneman, and Lo
arrange to have an assembly of all who,
by exhibits, ete., have made state fairs or
thes past features of Oregon's exposition
history.

ETEELHEAD HATCHERY.

One May BDe Loeated on Necanieum
River.
ASTORIA, Or.,, Jan. 8. —B. R. Green-
man, superintendent of the Upper Clack-
amas hatchery, came here today, and ac-
companfed Flsh Commissloner Raeed to
Saaside, 1o find a place for a steslhead
hatehery on the Necanicum. It was de-
clded to put In a fshrack at Johnson's
piace, about elght miles up the creek from
Beaslde, and If It ls found that flsh can
be secured, a hatchery will be bullt,
City Treasurer's Report.

The report of Clty Treasurer Carney
for the quarter ending December 2l was
filed In the auditor's office today. It
shows the umount of cash on hand at tha
commencement of the guarter to have
been $10,300 63; recelpts during the quarter,
$5540.50; disbursements, §13,810 65, leaving
cash on hand at the end of the quarter
$11,681 3%,

Cannery Associntion Meeting.
The annual meeting of ths Columbia
River Canners’ Association, that was to
have besn held todey, wns postponed unti
Janusry #, on account of the absence of
President Hammond, In the East.

Bristol Hay Cannery.

The first annual meeting of the Alaska
Fishermen's Packing Company, which op-
enates A salmon cannery 8t PBristol nay,
was held here today. Directors were
alected as follows: George Moen, John |
Kopp. John Nordstrom, F. A. Fisher, W.
H. Copeland, Sofus Jensen and Joho L. |
Carison, A meeting of the directors will
ba held in the next few days to elect of-
ficers,
Ameriean bark Harry" Morse to take its
outfit north, and the start will be mada
from hera about April 10. .

Hegistration Delayed.

The registration books will be opened
at the county clerk's office next Wednes-
day. The necessity of changing the
boundaries of the vpling precincis and
of having new maps mide has delayed
the opening of the tegistration books.

CLACKAMAS COMMISSIONERS.

County Board Appointed Judges and
Clerks of Election.

OREGON CITY,Or,, Jan. 8—The county
board of commissioners adjourned this
afternoon until Janusary 22, when the tax
levy will be made, Before adjourning, the
bonrd appolnted the judges and clerks of
eléction, but the county judge was not in-
vited o assist in making the selectlons.
The board claimed to have opintons from
both Attorney-General Blackburn and
District Attornsy Cleeton, giving them
the nuthority to make the appointments.

An order was made In the probate court
glving J. T. Wopdward and wife, of
Carus, nuthority to adopt Wanda and Da-
vid Hanovan, aged respectively 9 and 7
yoars. The children have heretofore been
in the custody of the Boys' and Girls’ Ald
Soclety, of Portland. Permission was
glven to change Wanda Hanovan's name
to Myrile Woodward, and Duavid Hano-
van's to Davld Woodward.

Benator Brownell delivered ‘an address

The company has chartersd the |

was an eventful one. For many Yyeats
she was prominent in the upbullding of
Yamhill county, first as o leading teacher
and then as the wife of Hon. Henry War-
ren, 8 leading politiclan of that county,
he having been sheriff seven yoars, a
member of both houses of the leglslature,
raceiver of the Jand office at Oregon City,
and mayor and recorder of McMinnville,
besides running agminst Lafayette Lane
for congress. She had been married to
Mr, Cochran only & few years. She was
& bright woman, possessing many estima-
ble qualities, Two chlldren—Mre, Judgs
Mugers and Mr. Ed Warren, of McMinn=
ville—and her last husband survive her.

Samuel Lundy, of Walla Walla,
Samuel Lundy died at his home In Walla
Walla, Friday evening, aged 80 years.
Mr. Lundy had rvesided in Walla Walla
county for 11 years. He left & wife and
several children.

Election in Medford Today.

MEDFORD, Or.,, Jan, 8.—The eiection of
clty officers Tuesday will ba tha hottsst-
contested election ever held in this place.
H6h. J. J. Howser, populist leader of Jack-
son county, 48 nomines for mayor on the
taxpayers' ticket. D. L. Lawton, Miten-
ell-republican leader, {s the nomines for
mayor on the citizens' ticket, The ante
Mitehell men are raliving to Howser's
support #ll over the county. Howsar
one of the members of the legislature that
held up the 1897 session, which causea
John H. Mitchell defeat.’ Great excite-
ment prevells,

Girl Disnppears.

COTTAGE GROVE, Or., Jan. 8.—Miss
Minnle Thorn, 16 yeéars of age, mysterious-
ly disappenred last night, and no trace
of her can be found. Bhe attended the
evening services at the Methodist Eplsco-
pal church, and {8 reported to have besn
sean ‘8t the rallroad bridge, halt way be-
tween here and Latham. A search party
has baen out today, but their efforts dia
not lead to any -concluslon as to her
whereabouts,

Washiangton Notes,

Spokane sportsmen have organized o club
for the purpose of hunting coyotes, Hounds
will be Imported, and the hunts wiil be held
Gvery wqek.

Jonathan Jones, of Ellensburg, had his
foot amputated last week. The limb was
smashed by belnz run over hy a car 25

| years ago, and had never healed aince.

The Commercial Club, of North Yakima,
is considering ‘& cannery enterpriss for
that colty. It can be secured for a bonus
of from $3000 to 35000, according fo the
amount of machinery put In.

At n speclal mesting of the board of di-
rectors of the ity echoole of North Yak-
ima last Monday night, one year was
added to the course of study In the high
school.

The Gaby farm, s few mllés southenst
of Olympla, once known as the Hewltt
farm, was sold Wednesday, to Mrs, Maria
Wiggins, by Mr. Gaby, for $5000. It com-
prises 306 acres of good land, much of It
being clearsd

According to the S8pokane Chronlele) that
clty s infested with a gung of bold rob-
bers, Among the list of thelr latsst depre-
dations,, ths Chronfele complaing of the

| hurglaur of & rasidence, then a night bur-

glary on horsebaclk, next a daylight hold-
up, and the latest a safe-blowing solree.
The case of Lawrence vi. Folter, which

l, involves the ownership of 160 acres of land

near Garfield, and has been In court for
more than 14 years, was finally decided
by the supreme court at Olympla In fdvor
of Lawrence. Lawrence will now bring
sult against Potter to recover rent for the
14 years the latter has lived on the farm.

From the Mliton Eagle: “Relnhold Har-
ris, the Walla Walla butcher, who some-
thing over a year ago was convicied In
the. Washington court of stealing four
head of cattle from Judge Kirkland, of
this clty, and who was out of jall on a 3200
cash bond pending an appeal to ‘the su-
préme court, 1s reported to have skipped
the country and l&' now In Germany. This
opinlon Is based on a letter whieh it I8
claimed was lately recelved from him, the
toisslye bearing & German stamp.'

Since it has been decided to give the
name of Clarkston to the new town that
has grown up in Vineland, Wash., oppo-
slte Lewiston, additional Interest Is shown
fn the celebration to be given in 1908, the
10th anniversary of the visit of Lewls and
Clark to the Snake river valley., Both
Lewlston and Clarkston will join In the
contennial demonstration. It has been sug-
gested that a statue of the famous explor-
ers be erected at élther end of the hig steel
bridge that epans the Snake river. If the
[dea s carried out, the statues might be
cut from native marble and tha bases of
natlve granite, both of which are found
in nb:.mdn.nm w!!.h.ln & few miles ut the
towns,

1 from Multnomah county, Biearns,
J.; (no appearance for respondents); af-
amgd. Opinion by Wolverton, C. J.

This sult was instituted for the purpose
of foreclosing & mechanic's Hen. As par-
tles defendant, James Lyons, Thsodore
Jensen @nd the East Portland Mill & Pix-
turs Company, algo got up in thelr respec-
tive answers, mechanics' llens and prayed
thelr foreclasure. The court below di-
rected the foreclosure of the liens of
plaintiff and the fixture company, but dls-
missad the oross-complaints of Lyons and
Jeénsen. The Jast-named parties and ths
defendant E. R. Brown and E. R. Brown,
executrix of the will of L. D, Brown, de-
ceased, owner of the bulldlng and prem-
fses upon which the llens were preferred,
prosecuted appeals, At the hearing In the
supréme court, the appellants only ap-
peared and contested the proceedings es
between thémselves, so that the court de-
termined the matter as If the controversy
was between them exclusively. Novem-
ber 13, 1502, Marks entered Into a contract
with L. D. Brown to furnish materials and
congtruct for him a brick bullding, to cost
$44,004, sums to be pald as the work pro-
grmed. upon the architect's certificate.
Marks agreed to take In part payment 17
lots, valued at 3400, a bond for deed to
be given at the signing of the contract.
The first payment of $000 was to ba
mnd¢ when tho basement was bullt and
the first-story rough ‘floor laid. Marks
was to allow Brown 550 per 1000 for
all brick he might furnish for construc-
tion and the cost of putting In certaln con-
crote footing courses. He also gave a
bond that he would perform the contract
in everp particular, with Lyons and Jen-
sen ms sursties, who furnished materials,
on account of which thelr llen clalms wera
fMled. Beptamber' ), 1583, Marks aban-
doned the contract after he had heen paid
325,217 50, After glving the requlired no-
tico to the sureties, Brown took posses-
sion of the unfinished bullding, and com-
plated #t. He also deeded, as directed by
Marks, five of the 17 lots, and Marks
afterwards demanded of Brown a deed
to 16 of the lots, which was declined. The
refusal was conditional and dependent
upon their value belng appllied to claims
agalnst the bullding. Afterward, In con-
slderation of $300, Marks gave Brown a
coertificate, to the effect that he was un-
able to complete his (Brown's) five-story
bullding, and consenting that Brown him-
gelf carry on the oconstruction In ac-
cordance with the contract, plans and
specifications, and dlsavowing ail claim
for extras.

Under the fact siated, the defendarit
Mrs. Brown Insisted that Lyons and Jen-
sen were estopped from claiming a llen
upon the building, by reason of thelr re-
lationship with Maris, while on the other
hand It waa contepded that Brown had
been gullty of such & breach of perform-
ance of the contract on his part as to
dlscharge the suretles, and ihe relation-
ship having ceassd to exist, they were en-
titled to their Hens for lahor performed

and materials furnished In the construc~

tion of the bullding. The opinion reads:

"The effect of the undertaking signed
by Lyons and Jensen as suretles Is to
protect the bullding agalnst mechanles
liens. Their llen clalms upon tne bufld-
Ing were, therefore, contrery to both the
spirit and letter of the law; and, being
ko, they cannot be permitted In equity and
good conasclence to presemt such claims.
However, If the owner has discharged
the sureties from thelr obllgation, there
can be no g-na-d reason why they should
not be entitied™to cleim thelr llens, Thair
undertaking is thenceforth without vital-
ity, and there can be no violation of a
stipulation which s no longer binding or
obligatory. . . . the transaction . .
did not have the effect of releasing !{urkz
from his obligations under the contract.
Tha certificate was glven by Marks, and
it Is an acknowledgment that he has no
c¢lalm against Brown; but, on the other
hiand, the transsction was not Intended
as a settléement or rellnguishment of all
or any cliims by Brown against him.
If such had been the casme, it s reason-
able to suppose that a certifionte or re-
celpt would have passed the other way,
Marks' lfabllitles under the contract wers
not taken into consideration, and hence
thera could be mo discharge of the sure.
tles on that aeccount. ' The decree of the
court below will be affirmed.”

State of Oregon, respondant, vs, E. D.
Horner, appellant, appeal from Lane coun-
ty, Hamlilton, J.; motlon to dlsmiss ap-
peal; allowed. Opinlon per curlam.

The notice of appesl In thi2 case ls di-
rected to and was served upon the dis-
frict attormey, but not upon the clerk of
the court where the Judgment roll is
filed. For this reason the attorney-gen-
€ral moves to dismiss the appeal and the
motion must ba allowsd, The criminal
statute provides that “an appeal must be
taken by the service of notices in writing
on the clerk of the ecourt where the judg-
ment roll Is filed, stating substantialiy
that the appellant appeals from the judg-
ment."" And '“i{f the appeal be served on
the dlstrict atlorney for the county In
which the judgment roll {8 flled." Apbeals
are matters of purely statutory reguls-
tion, and there must be a substantial com-
pilance with the statute in order to con-
fer jurisdiction upon thls court. For a

| fallure to serve the notice upon the ciere

as required, the appeal must be dismissed.

H. W. Wesco, respondent, vs. John .
Kern, appellant, appeal from Multnomah
oounty, Shattuck, J.; affirmed. Opinion
by Bean, J.

This was an action to recover damages
for a breach of contract of a covenant of
warranty. December 28, 1857, Kern sold
to John A. Wesco a hall block In Kern's
addition to Bast Portland, contracting to
defend the property agalnst any clatm
whatever. Wesco prid 3300 down and gave
his note for the remainder. In 15W) one
Bperry began an action against John Al
VWesco to recover the property, and while
the case was pending Wesco transfarred
the premises to H. W. Wesco, subject Lo
the 31600 mortgage, In 1555 judgmenl waz
rendered for Sperry for a portion of the
property and Wesco was evicted there-
from. In the same year, suit was com-
menced by ong Bmith, to whom the pur-
chase noté had been asslgned, and the
mortgage was foreclosed. This actlon was
then brought for damages for a breach
of the covenant of warranty caused by
the eviction of the plaintiff (rom a por-
tion of the premises described In the deed
from the defendant to plaintiff’s grantor,
John A, Wesco. It resulted in a judgmoent
for $35, and the defendant appealed.

The defendant contended that the fore-
closure of the 600 morigage opernted as
a conveyance to the purchaser of all
the rights Wesco had acquired; also that
the lower court had erred In Instrugting
the fury as to the amount of damages

Justice Bean held on the two conten-
tiona:

“Under our system, n mortgage of real
property does not operats to convay title,
and hence the mere execution of the morl-
gage by Wesco to Kern dld not operata
to extinguish his right of pction for sub-
sequently broken covenants In the deed of
conyeyance. There Is no merit, therefore,
{n the contentlon that the foreclosurs and
sale under mortgage 1z a bar to plaintint’s
right of aotlon té recover damagos for
a breach occurring prior to the commence-
ment of the foreclosure sult. . . . In

this case the court seems to have In-

‘manded for a new trial

strugted the Jjury that the measure of

wits the value of the land from
which tho plaintiff was evicted. But It is
unnecessary to decide whether this ls the
better rule or not, since it s the one
requestad hy the defendant, and he Has
no right to complaln because the court
adopthd his theory of the law. It follows
that the judgment must be afirmed, and
it Is 80 ordered.”

Faber & Nels, respondents, va. C. B
Hougham, sppellants, appea! from Mar-
fon county, Burmatt, J.; reversed and re-
Ogpinlon by
Beaan, J.

This Is an actlon to recover damages
for the breach of a writien contrucy made
on November 8, 1856, whereby the defend-
ant agread to sell and deliver to Lhe
plaintiffs, after they were pleked, cured
and baled, 1400 pounds of hops then
growing on his farm, for which the plan-
tiff agreed to pay § cents a pound, §1 of
which was paid at the time the contraet
was made, 34 cents a pound were (0
be pald at the time of pleking the hops,
on or about September 15, and the balunce
after dellvery and accepiance. The com-
plaint alleges the full performance of the
contract by thes plaintiff and the refusal
of the defendant to dellver the hops as
agreed to thelr damage !n the sum of Jliu.
The defendant admitted the contract but
denled the oral agreement, and also
averred that the plaintiffs hud falled to
fulfill the contract. The case went to trinl
and on motlon of plaintiffs the court di-
rected o werdict in their favor for the mar-
ket valuas of the hops, less the contract
price, and from this judgment appeal was
taken. The opinion sajd:

“Dhis rullng must have been predicated
upon the assumption that a fallure on the
part of the plaintiffs to muke the payment

of 3% cents a pound as agreed would not |
preclude them from recovering damages |

for the subsequent failure of the defend-
ant to deliver the hops, because thers was
a confiict in the testimony &s to wheihe?
the plaintiffs had complled with the con-
tract in this regard, and, unless such -
sue was Immaterial, it ought to have
been determined by the jury and not by
the court. Now, It [ familiar lnw that it
an aetion be brought on the covenants of
an executory contruct it is necessary, us
a general rule, for the plaintiff to aver
and prove full performance on his pari,
but it {5 claimed that this rule s lnap-
plleabls hers because the agreement by
the defendant to deliber the hops was
Independent of the covenant to pay the 3'-,
cents 1 pound at the specified time. .
The old cnses turned upon & technl cal
construction of the langunge used,
tendency of modern decislons ls that th
covenants In a contract should be con-
strued as elther dependent or independent
of ench other ancconding to the meaning
and intent of the partles, and the justioo
and good zensa of each case. And it dova
not follow becanse ome of the promises 1s
independent, the other must be also. . - .
Thea payment (o be made’'at the timo of
picking the hops is Independent In the
sense that an action eould have been main
talned thereon by the deféendant '.1"1‘.1.4
averring performance an his part;
was, under the clrcumstances of the
& condition precedent to o du.l!';u:'y af
the hops by the defendant and before the
plaintiffs can recover damages for non-
delivery they must allege and prove pers
formance of such coverant od thelr part
« » » The complalnt alleges a full per-
formance of the contract by the plalntifa,
and evidence was given on the trinl tend-
Ing to sustain such allegation, mmd, ™
our opinlon, It was arror for the couri 10
rule that the questlon was immaterial,
and that plaintiffs could recover whather
they had complied with the contrast on
thelr part in this Tegard or not. It 1=
¢laimed that defendant could not sel up
the monperformance of the contract by
the plaintlffs as a defense to thls action,
because he dld not retorn or oNfer to re-
turn the $1 paid ot the time of signing
the contract. But this ls an sction to -
cover damages for the broach of an execo-
tory contract. For the plaintiffs to re-
cover, It I3 necessary for them 10 aliege
and prove performance or [ts equivalent
on their parl, and a fallure of tic defend-
ant to return the amount recelved Is o ex-
cuse for such nonperformance, whalever
mty be the plaintiff©s right In some other
form of nction. 1t follows that the
judgment of the court helow must be Te-
versed and remanded for a new trial

Adr Bingham, rmponds_mt_ ve. Lipman,

Wolfe & Co. et al., appellants; ordered on
stipulation  that appeliants’ have until
February 1, 1%, to serve and flle thelr
brief.

Amelia Jester, respondent, vs, L.;-m'm.
Wolfe & Co. ¢t al., appe lante: sume grder.

Cleveland Rockwell, ‘;Ia‘.n.u" vs. Port-
land Savings bank et al, defendants:
Richard Nixon., recelver, appeliant, Wvs.
Mutua! Savinga bank, of San Frunclsco,
respondent; ordered on stipulation that
appallant have untll Janovary i, 1M0, 1o
serve and file brief.

C. Zimmerman, tristes, appellant, vs.
Willlam Barlow, respondant, appenl dms-
missed on stipuintion of puriles,

J. L. Lewis, respondent, va, John Croft
et nl., appellanty; argued and <uﬂmm-:l
by J. R. Wygant, for .:pu-‘mm ts, on the
,Lu'__

| to do the addl

but the |

Rachel M, HIlts, respondent, va. Freaman
5. Ladd et al., appelinnis; and the J. M
Russell Company, respondest, va E B
Lillenthal, appellant.

Wanhington Supreme Court.

OLYMPIA, Jan S—Opinlons -were filed
in the fullowing cnses by the suprems
court todany: Stata of Washington &x rel
M. Billlngs, reiator, ve. Commissioner of
Public Lands: writ ordered fasued. Soay-
Inaw Logging Company, appelinnts, W,
Sheri of King County, respondent: upon
rehearing, court sustained a former de-
cislon

The appropriation for advartising the
sale of timher lands hax beeny exhausted
In the ofice of the commissioner of pub-
e Innds, which will henceforth matsrinle
1y embarrnss business in this particular,
Applicants will probably be called upun
to do thelr own advertising.

FOOTIPADS AT THE DALLES,

Workingmen Held Up in Early Moro-
ing Hours.

THE DALLES, Or, Jua $—Foaipads

have bes perating in Ia gity of Iate.
This mo 1, about 4 o'clock, two work-
ingmen were held up In the cast end of
town \rn. pd of wbles. Two
ing ch 4 were taken

¢ by Sheriff Kelly and articles
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recovered,
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motion to dismiss: argued on Lhe 24 o1 tasm,
by H. C. Watson, for the motlon,
. T syt o 2 = 3

“r".‘ Eliilr:t}u::-pg?j:l;nar;u and 3::\1.1 qn""‘““' _“'“‘““"_ Hanged Herself.
mitted. SPOKANE, Jan. S—-2lrs

State of Oregon, plalntiff. ws. Marlon | & plonees wom 0
county, defendant; argued and submitted, | the mo

Petltlons (or rehearing dented In the fol- | solf
lowing cises: haid

Mary O'Brien appellant, vs. John | preparing fo ;
O'Brien, respondent; W. R. Willls. ndmt band to Cal hoer health, Fist
istrator, appellent, v& George A. Su rash deed was o the servant girl
respondont; Apdrew Allen et al, vs wns abaent from =e {oT a few
of Portinnd: W. H. Mall et al,, appellants, | minutes years of age,
vs. Clty of Portland et al, reéspondenta: | Her brother of this county
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