
proclaims that with the “overwhelming”

potential of Measure 37, “the most spectacu-

lar real estate investment in the world is cur-

rently in Oregon.” 

Creswell neighbor Pendell’s attorney,

Douglas DuPriest, argued in testimony to the

state that such legal contrivances to evade

claim transfer restrictions won’t hold up in

court. The perpetual purchase option with the

McDougals for the full purchase price leaves

the Bernheims with only an “ephemeral”

interest in the property, with nothing left that

they can transfer or sell, according to

DuPriest. 

Even if such options are eliminated, there

could still be legal ways to evade the transfer

issue. For example, a gravel pit owner leasing

land near Sweet Home got a waiver for more

blasting and around-the-clock noise based on

the landowner’s long-term ownership.

Billboard advertisers that lease land have also

sought waivers through long-time property

owners.

Plum Creek timber didn’t acquire the

32,000 acres it’s claimed exemptions on until

five years ago when land use restrictions were

already in effect. But the Seattle corporation

claims that it’s still legally allowed the waiver

because it purchased the land by means of a

corporate merger that retained the waiver

rights.

Some attorneys who argue the waivers

aren’t transferable concede that they could be

legally “vested” if a property owner takes

substantial action to develop the land before

the transfer. 

What exactly “substantial” means and

whether developers could use this as a practi-

cal loophole remains undecided in the courts. 

Jona Maukonen, an attorney with the

Harrang Long Gary Rudnick firm in Eugene,

wrote in a law journal article last year that

while such vested transfers are possible,

courts may consider whether the landowner

acted in good faith, and courts “will likely dis-

favor” waiver transfers because of their

impact on land use plans. 

Also uncertain and untested in court is the

effect of the Measure 37 exceptions for

health, safety, nuisance and federal regula-

tions. The Portland City Council has denied

waivers of local environmental rules, arguing

that they involve health and safety issues. 

State and local governments could also

effectively block Measure 37 development

when it comes time for permit approvals by

refusing to extend roads and by citing the

health and safety risks of septic systems and

traffic accidents. 

But while some cities and counties may

seek ways to control Measure 37 sprawl,

many rural counties have long opposed the

state land use laws and have seized on the

opportunity to waive them.  

The “political reality” in many locales is

that they aren’t likely to look for technical

ways to block permits for waived claims,

Goal One’s Just said. “It just isn’t going to

happen.”

Another big uncertainty is valuation. Right

now, state and local governments are simply

accepting developer claims that there was a

decline in value and granting waivers. 

But Rogers and other attorneys argue that

the waivers must be substantiated by a real

appraisal and that any waiver must be propor-

tionate to the actual decline in value. 

Economists and other critics of the devel-

oper money claims have said that they fail to

consider that, by the law of supply and

demand, their land is worth less because it

competes for buyers with so many other

Measure 37 claims. 

Critics also argue that farm and forest tax

breaks and new regulations have also

enhanced claimants’ land value and that it

may be worth the most as farm and forest

land. 

Willis, the development attorney, dismiss-

es all the “blunderbuss attack” of legal chal-

lenges as delaying tactics. “They’ve been able

to impose huge delays and problems,” he said,

but Measure 37 opponents won’t prevail in

court. “They’re so clearly wrong.”

Whatever the case, it could take the courts

five years or longer to unravel many of the big

legal questions surrounding Measure 37. 

If the Legislature and courts fail to protect

against sprawl, there’s always the initiative.

But environmentalists say that’s an expensive

battle that could take at least two years from

signatures to passage. 

Even with increasing negative publicity,

environmental groups say their polling shows

that an outright repeal of the measure may not

pass. Measure 7 passed by 54 percent while

Measure 37 passed by 60 percent. 

But Pendell, the neighbor mom, hopes that

all the big developer schemes that had nothing

to do with Dorothy English will wake opposi-

tion to Measure 37. “This is way overboard,

this is crazy.” ew

‘For every request

filed by a small

landowner seeking

to build a residence

under Measure 37,

there have been

six claims filed

by developers,

speculators and

corporations.’ 

—Gov. Ted
Kulongoski
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