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RULING REVERSED nf the Iron Mohler*’ Union, with vio- ; who were in the service of the Green-

Suprpmo Court of Ohio I psets 
Judge Hone»’» Faiuoun 

Injunction Order,

Cincinnati, June 1, 1906.
Editor Labor Press:

bear Sir and Brother—Under an­
other cover I have mailed to your ad­
dress the concurring opinions of the 
full bench of the Superior Court, 
Cincinnati, Ohio, reversing the opin­
ion of Judge llosea of the Superior 
Court who found two of our officers 
guilty of contempt of Court and in 
violation of his restraining order.

We call your attention to this case 
because in some of its aspects it is 
the most imjMirtant and far-reaching, 
of any court decision relative to in­
junctions in labor cases as yet handed 
down by any of our courts. As there 
hud been no intimidation, coercion 
or violence, the case rested entirely 
u|>on the right of a trade union to 
take into its membership men who 
were employed ns strike breakers, 
and give them transportation to some 
other locality. In finding our officers 
guilty the Court based its opinion 
almost entirely upon the presump­
tion thut capital has a property 
right in labor. The concurring opin­
ions handed down by the General 
Term of Superior Court not alone 
reverse Judge Hosea’s decision but 
give in greafc- abundance than any 
other case ou record, the citations 
from the law books and the interpre­
tations of the many courts relative 
to the rights and privileges of labor 
unions anil other members.

You will be interested to learn 
that in the opinions referred to, it 
is held that the principles contained 
in the Taff-Vale decision, now so fa­
mous, will not and do not hold good 
in American jurisprudence.

Believing that these opinions 
should prove of immeasurable value 
to the American labor movement, we 
trust that you will freely use any or 
all portions of them in your valuable 
publication, and as Judge Hosea’s 
opinion finding our members guilty 
was published in pamphlet form and 
sent broadcast throughout the United 
States and Canada, we trust that the 
de eision of the Court reversing this 
opinion will receive as wide a circu­
lation.

Yours fraternally,
JOHN F. FREY,

Editor Iron Molders’ Journal.
Review of Facts.

In September, 1904, some of the 
foundrymen of Cincinnati, members 
of the National Founders’ Associa­
tion, attempted to enforce a reduc­
tion of twenty cents per day upon 
the molders of Cincinnati and vicin­
ity. In this move they were acting 
under the advice and at the instance 
of the N. F. A., and in the strike of 
the molders, which this uction precip­
itated, were accorded the fullest sup­
port of thut association. Lawyers 
were employed to secure the assist­
ance of the courts by the well-known 
injunction method, and everything 
that money could accomplish was 
done to administer a telling blow to 
the I. M. U. of N. A. in its home 
city. Their ignominious failure in 
their general purfxise is now a mat­
ter of history. But one more chapter 
remained to close this record of in­
glorious defeat, and this has been 
furnished by the decision just handed 
down by the Superior Court of Cin­
cinnati in General Term.

During the progress of the strike 
the legal representatives of the N. 
F. A. applied for an injunction in 
the name of one of its members the 
I .  & E. Greenwald Co. of Cincinnati.

On Sept. 30, 1904, Judge Hosea 
of the Superior Court, by entry, 
issued a temporary restraining order 
on application and affidavits of the 
I. & E. Greenwald Co., plaintiffs, 
which, among other provisions, en­
joined the officers nnd members of 
the Molders’ Union from:

'T . H in d e rin g , obstructing  o r «topping  
any o f th e  business o f p la in tiff  In th is  c ity , 
county  or elsewhere.

“2. In  ’tny  m an ner in te r fe r in g  w ith  the  
p la in t if f  com pany in cart y lng on Its  bu si­
ness In th e  usual and o rd in a ry  way.

•‘J. Going e ith e r  sing ly  or co llec tive ly  to 
th e  homes o f th e  em ployes o f the  p la in tiff  
com pany, or any or e ith e r  o f them , aor the  
purpose of, and In such m an ner a i  to  In ­
t im id a te . coerce or u n la w fu lly  persuade any  
o f th e  said em ployes to leave th e  e m p lo y ­
m en t o f the  p la in tiff  com pany.

•*4. C om pelling  or Inducing by th reats . 
In tim id a tio n , force, violence or u n la w fu l 
persuasion, fro m  free ly  con tinu ing  In the  
service or em p loym ent o f the  p la in t if f  co m ­
pany ”

In August, 1905, charges and speci­
fications of contempt were filed, 
charging tw> of the defendants 
(O’Leary and Hinncnknmp),offirers

Imine the rcstraininff order; the re- 
s,Min<ients tilemleil “ not guilty ,”  mid 
th<* case whs duly argued and sub- 
milted to Judge lfosea in Special 
Term on August 22. U|n>n examin-

wald Company in an endeavor to in­
duce them to leave their employment 
at the expiration of the contract for 
services. They hud a right, in a 
peaeeahle, orderly manner, to pre-

ation the witnesses for the plaintiff I *eut such arguments and masons to 
ti'stillcd that no act of intim idation,1 East and Keid as would induce them 
coercion or violence bad been used ' to unite in an effort to better their 
by the res|*>ndeiits or trial, and that conditions, to make inure tolerable 
they had of their < "ree will be- rules, to secure a greater wage nnd 
corns members of the Molders’ i a shorter hour, and having done this
Union and afterwards hn<l accepted without violence or coercion or 
trans|s,rtntion to another city, to sc- threats or intimidation, they were not 
cure employment in a union shop. ¡guilty of violation of that part of

The Court in Special Term held the court’s order enjoining against 
that the method used by the respond-I unlawful persuasion. These things, 
cuts, viz., offering inducements by ! under the decisions, they have the 
wav of other employment, cash con- ' right to do. It is lawful persuasion.
sideration and railroad transporta­
tion, amounted to unlawful persua­
sion nnd a violation of the terms of 
the restraining order, and adjudged

Admitting, therefore, all that is 
claimed by counsel in this behalf, 
that the men found guilty of unlaw­
ful persuasion had made attempts to

respondents in contempt of Court, induce employes to leave the employ- 
ami they were each fined one him- merit at the end of their contract; 
died ($100.99) dollars and required granting that the testimony shows 
to give bond in the sum of five hun-jthat sums of money were paid in 
dred ($500.00) dollars to abide the cash to the employes of the Green-
order of ihe Court.

In rendering his decision Judge
Hosea used the following language:

wald Company, who were furnished 
with railroad tickets that they might 
leave the eitv and the employment of 
the Greenwald Company; admitting 
that certain offers were made to then'

“ In  th e  present ra»e no d irec t violence  
is show n; but, I f  the a tt itu d e  o f tb s  union 
defendant«  Is tru ly  In d ica ted  by M r. l l ln «
nenkam p. the  r ig h t Is c la im ed  to seduce a way t ® • « .
w orkm en by any  m eans short o f v iolence JOT t il t *  P X prt'S R  p u r p o s e  O f in d u c in g
H u t w h e th e r done w ith  vio lence o r w ith o u t , 1   . • • a  -  T’  ; i
It , the  purpose Is c le a r ly  the  sam e In both tll(‘UI to jo in  the I  Ilion find COn^P-
Pane,, i t r n . l y  .to  c rip p le  th e  b u x in .m  and , . , „ . n » |v  » m n ln v in P l i t  n f  t h e  <lethus com pel concession to  the dem ands o f | u c n i l ey I it  e m p lo y m e n t  t l  lu e  (IF  
the union. Th e  results m a n ife s tly  a re  the
sam e in both cases; fo r, w h e th e r w ith  v io ­
lence or by m eans th a t do not Invo lve  violence  

the m an u fa c tu re r Is d ep rK ed  o f th e  assistance  
of his w orkm en, hls m ach in ery  m ust stop 
and hls business com e to a  s tan d s till. I t  
Is m an ifes t, the refo re , th a t  a m ere d if fe r ­
ence In the  means em ployed In In flic tin g  the  
in ju ry , provided th a t  th e y  w ere both a c tu ­
ated by an u n la w fu l purpose and both tend  
to  the  sam e u n la w fu l end. can m ake  no d i f ­
ference In the  w ro n g fu l c h a ra c te r o f the  
act. Th e  c h a ra c te r Is to  be dete rm in ed  by 
the  In it ia l purpose and th e  final resu lt In 
the end to be accom plished.“

Error was prosecuted to the judg­
ment of Judge Hosea to the General 
Term of the Superior Court, Judges 
Ferris, Hoffheimer and Littleford 
constituting the bench. Their con­
curring opinion reversing the decision 
of Judge Hosea are herein printed 
in full.

Extracts From  Opinions.
Ferris, P. J.—

• • • •
The Court’s order enjoined against 

the doing of the unlawful, not the 
lawful, and we are concerned there­
fore with the consideration of what 
the defendants could lawfully do.
The evidence is clear and very con­
vincing on the part of the persons 
charged with contempt that their 
motive was the securing of better 
conditions for the members of their 
organization. That is not unlawful.
This they Lad the right to do, and 
while the It w does not consider mo­
tives, it was entirely proper for them 
to show by competent testimony what 
their purpose was. And the law has 
defined the extent to which the nets 
may go regardless of motives. The 
men approached to join the union 
were not under eontrae» for a definite 
term, and therefore it was entirely 
in the right, and not in violation of 
any law for Hinnenkamp nnd 
O’Leary to use jieaceabie persuasion 
nnd argument to induce them to 
unite with the union, although the 
effect of the same would be mani­
festly to deprive Greenwald and Co. 
of their services. Such eases are not 
rare. When men have been induced 
to leave employment at the expira­
tion of the time for which they were 
hired, such acts are not within the 
prohibition of the law.

The Iron Molders’ Union is not an 
unlawful combination. It is a legal 
union. Its representatives had a 
right to engage in conversation men

feixlant in eiror; we find under the 
authorities nothing unlawful in such 
conduct. The payment of money 
furnishes no authority for their con- 
vieti >n. It is not unlawful, because 
they had the right to do it under the 
circumstances ns shown by the evi­
dence. • • • •

Hoffheimer, J .—
• • • •

In examining the status of labor 
unions in our own state, we find 
that the policy of our law favors 
them. Section 4364-68 Revised 
Statutes of Ohio is as follows:

“ I t  sha ll be u n la w fu l fo r  a n y  In d iv id u a l 
o r m em b er o f a n y  Arm , or agent, officer 
o r em ploye o f any  com pany or corporation  
to preven t em ployes fro m  fo rm in g  or Jo in ­
ing and belonging to any la w fu l labo r o r ­
gan ization , and  any  such In d iv id u a l, m e m ­
ber, ttg»nt. officer or em ploye th a t  coerces 
o r a tte m p ts  to coerce em ployes by  d isc h a rg ­
ing or th re a te n in g  to discharge fro m  th e ir  
em p loym ent o r th e  em p loy  o f a n y  firm , 
com pany or corporation  because o f th e ir  
connection w ith  such la w fu l o rgan isatio n  
shaP be g u ilty  o f a  m isdem eanor and  upon 
conviction th e reo f in a n y  court o f com petent 
Jurisdiction shall bs fined In  a  sum  not e x ­
ceeding one hundred do lla rs  or Im p ris o n ­
m en t fo r  not m ore th a n  six m onths, or 
both. In  discretion o f th e  co u rt.”

By necessary implication the labor 
union has the right to invite members 
to join the unions. This being so, i f  
the persuasion is peaceful (that 
which the law countenances), what 
difference does it make what the mo­
tives of those who engage in such 
persuasion may be! ,

Dpfendnnt in error earnestly con­
tends, that any persuasion which has 
for its immediate and direct purpose 
and effect an injury to the complain­
ant in his business or occupation by 
causing persons to leave his employ 
is unlawful persuasion. Can this be 
true? Can the motive with which a 
person acts in the clear exercise of 
a legal right become material in 
work.ng out the true solution of the 
difficult and vexatious problem be­
fore this court f It seems to be es­
tablished beyond cavil tlint it is im­
material by what motive one is 
prompted in the exercise of a elenr 
legal right or in the performance of 
a duty. Such wa j the language of 
Shauek, now Chief Justice of Ohio, 
in Lancaster vs. Hamberge.-, 70 0. 
S. 156, 164. See also Frazier vs. 
Brown, 12 O. S. 294; Letts vs. Kess­
ler, 54 O. S. 73 (spite fence case); 
Kelly vs. Ohio Oil Co., 57 O. S. 327.

As was said in Bohn Mfg. Co. vs.
Hollis, supra, the exercise by one 
man of a legal right cannot be a legal 
wrong to another, or, as was ¿aid in 
another case: “ Malicious inotr’es 
make a bad case worse, hut they 
cannot make that wrong which in its 
own essence is lawful.”  Heywood 
vs. Tillson, 75 X. E. 225; Phelps vs. 
Newlen, 72 N. Y. 39; Jenkins vs. 
Fowler, 23 l ‘a. St. 308.

• • • •
Littleford, J .—

• s • «
Peaceably persuading a innn to quit 

work when he has a right to quit is 
not an unlawful thing to do. This 
has been asserted by courts in this 
state and elsewhere so often ihat it is 
unnecessary to cite any authorities. 
No eourt in this or any other countrv 
has ever forbidden a man to gi 
peaceably to bis neighbor and urge 
him to give up service which he lias 
the right to quit if he chooses. This 
is not unlawful persuasion.

While it is not proved in this ease 
that O’Leary and Hinnenkntnp were 
moved by ill-will towards the Green­
wald Company to do what they did, 
still, even if they had been, the re­
sult would be the ‘ -'ine. Malice to-! 
wards the Grer...»ald Comoaiiv 
wouid not mako the persuusio.i ' 
amount to unlawful persuasion.

I t  is the law of Ohio that if an 
act may be done lawfully with a good 
motive, it is just as lawful if done 
with malice towards another.

A man has the right to build his 
house on bis line, even if he shuts 
off his neighbor’s light and air; and 
he has just as much right to build a 
sp’t- fence on his line.

Letts vs. Kessler, 54 O. S., 73-82; 
Kelly vs. Ohio Oil Co., 57 O. S.. 327;

Lancaster vs. Ilamberger, 70 O. S. 
164.

In conclusion, we are of the opinion 
that O ’Leary and liinnenkamp hav 
not been proved guilty beyond a 
reasonable doubt of a violation ot the 
injunction herein as set forth in the 
written charge against them.

The singular fact that thousands of 
children of school age have residences 
on coal barges in the East or North 
rivers, has been brought to the atten­
tion of the New York Board of Edu­
cation. By an investigation of the 
facts it is learned that from 2,000 to 
4.000 children of school ge have resi­
dences on the coal barges alone, and 
simply from the transitory condition 
of their residence have not had the 
least opportunity to acquire even the 
rudiments of an education.

South Water street, Chicago, ex­
perienced a new variety of strike 
last Tuesday in the walkout of 300 
egg-eandlers. Accordingly, they are 
striking for a nine-hour day at their 
present wages of $3 a day.
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