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rustic, which lumber was so needed
by him in his business and offered
to pay defendants in cash the reg-
ular prices charged by them for said
lumber; but that because of plain-
tiff's said purchase of lumber at Van-
couver, Washington, defendants re-
fused to sell plaintiff said or any lum-
ber upon any terms and continued so
to refuse for a period of about six
days: that thereafter for a period of
about two months defendants refused
to sell any lumber to plaintiff unless
plaintif would pay to defendants in
addition to the charged by
them for the lumber which plaintiff
wished to purchase from them, the
sum of $250, said sum being the differ-
ence between the price so paid by him
for said lumber so purchased by him
in the City of Vancouver, Washing-
ton, and the price then charged by the
defendants for the samé quantity of
lumber, and promise defendants that
plaintiff would in future purchase no
lumber from said or any manufacturer
or dealer in the State of Washington;
that plaintiff refused to comply with
said demands of the defendants, and
during all of said time was unable to
procure any lumber from the defend-

prices

ants.

That at all the times herein men-
tioned defendants have had on hand
and for sale to local contractors and
builders and other consumers in the
City of Portland ample supplies of
lumber of the kinds required by plain-
tiff and plaintiff has applied to pur-
chase the lumber so needed by him
from the defendants in the usual
course of trade, and has been ready
and able and has offered to pay there-
for the regular prices of the defend-
ants, and defendants have so refused
to sell lumber to plaintiff in pursuance
and furtherance of the conspiracy,
confederation and plan hereinabove
set forth, and for the purposes and
with the intent hereinbefore stated,
and because plaintiff had purchased
lumber from said manufacturers in the
City of Vancouver, Washington, and
for the purpose and with the intent of
preventing plaintiff from purchasing
lumber from said manufacturers in the
City of Vancouver, and forcing plain-
tiff to purchase lumber from defend-
ants, and punishing and injuring plain-
tiff for so purchasing lumber in Van-
couver and not for any other reasons.

The particular items
damage by reason of not being able
to procure such lumber from the de-
fendants are:

$7000 damage from being unable to
continue his business of constructing
houses and selling the same; loss oi
profit on his said business during the
building season of 1903, and loss of
custom and good will of his said bus-

Imess.

$500 damage through delay caused
thereby in the construction of two
certain buildings and through being

compelled to use unseasoned and in-
ferior lumber in their construction.
$1000 damage caused by delay in
the construction of a certain building
for the contract price of $4000, and
in its having to lie exposed to the
rains, and the plaintiff's having to use
unseasoned lumber and inferior lum-
ber, with which to
ing, and being unable to secure pay-

finish said build-

ment therefor on that

contract

%2 through being com
pelled id combination in the
1 1903, to purchase
rough lumber from them at their own |
price, which was $25 in excess of the
price which he would have had to
pay for said lumber in,the City of

Vancouver, Washington, and its ship-
ment and delivery to the Cityof Port-
land, Oregon.

To the complaint, the defendants
interposed demurrers upon the ground
that the complaint did not state facts
sufficient to constitute a cause of ac-
tion under the act of Congress of
July 2, 1890, entitled “An act to pro-
tect trade and commerce against un-
restraints and monopolies.”
argued and

ypinion  in

lawful

The demurrers
Judge Bellinger filed
the court below sustaining the demur-
the and dis-

missing the complaint costs to

WeEre
dan
rers upon ground staed
with
the defendants.
Specifications of Error.

The errors relied upon by the plain-
tiff are:

First
ing the demurrers filed by the defend-
ants to the complaint.
rers upon the ground stated and dis-
missing the complaint with
costs to the defendants

Error of the court in sustain-

herein

Argument,

The sections of the Sherman act
under which this action is brought are
as follows:

“Section 1. Every contract, combi-
nation in the form of trust or other-
wise, or conspiracy, in restraitn of
trade or commerce among the several
states or with foreign nations is here-
by declared to be illegal. * * *

“Section 7. Any person who shall
be injured in his business or property
by any other person or corporation

of plaintiff's |

account, on his |
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and furnish the money.
a little more than rent.

0. M. SMITH
Wlill Build You a House

Repay in instalments
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Lodging, 25 Cents
Meals, 20 Cents

253-266 Front Street
Corner of Madison

Oregon Telephone, North 981

Hotel zur Rheinphalz

JOHN MATTHIESEN, Prop.

Board and Lodging, $4.5°
per week, and upwarc

Portland, Oregon

11000 sq. ft. we carry a
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In our well lighted BASEMENT SALESROOM of

MENS UNION MADE CLOTHING.
Union Made Overalls, Coats, Overshirts and Pants.
Suit Cases, Trunks and Traveling Bagys.
Extra Values in Children’s Clothing.

full line of WORKING-
Carhartt’s

by reason of anything forbidden or
declared to be unlawful by this act|
may sue therefor in any Circuit C{mrti
in the United States in the district
in which the defendant resides or is
found, without respect to the amount
in controversy, and shall recover
three-fold the damages by him sus-
tained and the costs of suit including
a reasonable attorney's fee.”

In order to determine whether or
not the combination of the defendants

to restrain commerve between Van-
couver, Washington, and Portland,
Oregon, as set up in the complaint, is

a combination prohibited by the act,
it will be well to inquire into the .ob-
ject of the statute.

ate Relations, section 378:  1he stat- |
all restrictions upon
'in'.ct'ﬂ;llv commerce. Its purpose is

lute is aimed at

It is said in Noyes on Intercorpor-|our judgment, of great significance.

to permit trade and commerce be-

tween the states and with foreign na- |
" - |
to flow in their natural chan- |

nels unrestricted by any combinations, |
contracts, conspiracies or rnf;nr‘rpu]it‘~'!
ever.” (U. S. v. Hopkins, 82|
Fed. 537.) In U. S. v. Coal Dealers |

tion, 85 Fed. 261, Judge Mor-

“The

|
tions,

whats«

\ Sso0Ci1a

row said: clear and 1»-~:11\|'i

| purpose of the statute must be under- |

stood that trade and commerce within |
the jurisdiction of the federal gayern-
ment shall be absolutely free, ande no
contract or cembination will be tél-
erated that impedes or Testricts their
natural flow and volume.”

Mr, Eddy in his work on combina-
“At the same
time it must be constantly borne in
mind, in consideration of the scope
and application of the act that it was
primarily an attempt on the part of
Congress to suppress commercial and
industrial trusts and combinations, |
and in so far as the direct object ut':
any such trust or combination is the|
restriction or control of interstate or
foreign commerce, such trust or com-
bination is clearly within the purview
of the act.”

There have been many cases in the
U. S

tions, section 813, says:

courts construing the act and
it has been definitely settled that when
the diffect effect of an agreement or
combination is to restrain interstate
trade or commerce, such agreement or
combination is unlawful under the act:
that the intention of the parties to
the agreement is immaterial; and it
matters not whether the restraint is
reasonable or unreasonable, partial or
complete—and that the only question
to be considered in cases arising under
the act when interstate trade or com-
merce has been restrained is whether
the restraint is the direct, as distin-
guished from the indirect or remote,
result of the agreement or combina-
tion,

U. S. v. Trans-Missouri Freight
Assn., 166 U. S, 290.

U. S. v. Addyston Pipe & Steel Co.,q
178 U. S. 211. L

As to just what restraint the act
covers, it is said by Judge Thayer in
U. S. v. Northern Securities Co., 120
Fed. 721 (724):

“The act brands as illegal every
contract, combination in the form of
trust or otherwise, or conspiracy in
restraint of trade or commerce among
the several states or with foreign na-
tions, Learned counsel on both sides
have commented on the general lan-
guage of the act, doing so, of course,
for a different purpose, and the gener-
ality of the language employed is, in

It indicates, we think, that Congress,
being unable to foresee and describe
all the plans that might be formed and
all the expedients that might be re-
sorted to to place restraints on inter-
state trade or commerce, deliberately
employed words of such general im-
port as, in its opinion, would compre-
hend every scheme that might be de-
vised to accomplish that end.”

To the same effect see U. S. v
Workingmen’s Council, 54 Fed. 994.

Now let us see what was done: The
plaintiff must have both seasoned and
rough,.lumber in order to carry on
his* business, The defendants were
selling both classes. Rough lumber
only could be procured in Vaneouver,
Washington, and seasoned’ lumber
could be procured only from the de-
fendants.

The defendants employed agents to
watch the construction of buildings
ip Portland and as soon as it was
discovered that the plaintiff had pur-
chased at Vancouver rough lumber
with which to construct a dwelling,
he was refused any lumber on any
terms until his business was greatly
hindered and delayed, and was then
only furnished with the lumber he
wished on condition that he pay to
the defendants, in addition to their
prices, $250 penalty for the lumber
purchased in Vancouver—that being
the difference between the price paid
at Vancouver and what defendants
would have charged for the same lum-
ber—and he must promise never to
purchase any more lumber at Van-
couver. The result is that the plain-
tiff must cease purchasing lumber at
Vancouver, or his business is de-
stroyed, as the defendants are the
only persons from whom finished
lumber con be procured.

The defendants have thus invested
their selling agent, the City Retail
Lumber Company, with their aggre-
gate power over consumers of lumber
in Portland with the direct and ex-
press purpose of using that power to

U. S. v. Joint Traffic Assn., 171 U. S.
505.
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kill the Vancouver trade by ruining
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on-lh?ln!n. Hong

ersbure Mosecow, Zurich, Honolulu,
Collections made on favorable terma.

OF PORTLAND, OR.

- sbatseniss. Pupbdaile
R e L 1
Cashier. B, ¥. STHVENS

eredit lssued, avallable In
Eastern States.

and the principal points ta the
time bills drawn in sums to
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be allowed one month's special treatment

For 27 years Specialist for men Tn Liebig
World 03
from his recent tour of inspection. visit-

obtalning improved
knowledge for the benefit of his numerous
patients on the Pacific Coast. -

Baseball and Sporting Goods

Orients

Nationals
AND

Clesrelands
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$30, $35, $40, $45, $50, $55, $60

FISHING RODS, HOOKS, REELS, ETC

Guns and Ammunition

S. H. BRAINARD, 122 GRAND AVE.

(EINHARDS DREWE

74 Sixth
Street
Cor. Oak

Ispensary, having just return
Lthe eolleges and hospitals of Europe.

ing hours, 9 &. m. to 8 p m.
11 contracting for oures this week will

Metropolis Hotel

Cor.
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Dovtasbes BasOian
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BREWERS' HOME

PHiLir StTamis, Propristor
First and Main Sts., Portland, Ore,

When you want Good Goods, cheap,
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LEE M. CLARK, PRESIDENT
GEO. M. ORTON, MANAGER

WE PRINT

CONSTITUTIONS, BY-LAWS, WORKING
CARDS, LETTERHEADS, ENVELOPES:
IN FAGT ANYTHING YOU MAY WANT
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(Continued on Page 3)
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