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L et’s say you and your partner have 
decided to have a child by artificial 

insemination. You’re unmarried because 
you’re both women. You decided to 
inseminate privately because you can’t afford 
the expense of the Medical School or clinics. 
You believe that because you become preg
nant by artificial insemination the donor will 
not have paternity rights. Right? Not 
necessarily, says the Oregon Court of 
Appeals.

On September 13, 1989, the Oregon Court 
of Appeals rendered a major decision inter
preting Oregon’s artificial insemination 
statutes. The case will have important impli
cations for all lesbians (and women) who 
conceive by artificial insemination, especially 
those who do so without the supervision of a 
physician. Each member of the three-judge 
panel wrote his or her own opinion, creating 
some intriguing implications about future 
interpretations under the artificial insemina
tion statute.

In order to understand the Court of 
Appeals’ opinion, some background under
standing of the Oregon statutes on paternity 
and artificial insemination is necessary. 
Oregon statutes provide that, once paternity of 
a child is established, the father has the same 
rights as a father who is married to the mother 
of the child. The Oregon statutes also provide 
that any contract between the mother of a 
child and the father of a child bom out of 
wedlock is a legal contract. More recently, 
Oregon statutes have been enacted to cover 
the artificial insemination situation. The 
statutes provide that if the donor of semen 
used in artificial insemination is not the 
mother’s husband, the donor shall have no 
right, obligation or interest with respect to the 
child bom as a result of artifical insemination 
and the child shall have no right, obligation or 
interest with respect to the donor. The 
Oregon statutes also provide that only licen
sed physicians and persons under their 
supervision may select artificial insemination 
donors and perform artificial insemination.

In the case decided by the Court of 
Appeals, the mother was an unmarried woman 
who used a known donor. The donor claimed 
that he donated his semen to her in reliance on 
an agreement with her that he would remain 
active in the child’s life and participate in all 
important decisions concerning the child, and 
that he would have certain visitation rights.
For purposes of making this decision, the 
Court of Appeals assumed that these 
statements were true.

Judge Jonathan Newman wrote the 
majority opinion in the case. Judge Newman 
held that the artificial insemination statute that

women remain unclear

provided that the donor does not have parental 
rights applied in this case. The judge held that 
it applied even though insemination occurred 
without the supervision of a physician, the 
donor was known to the mother, the mother 
was unmarried, and the donor gave the mother 
his semen in reliance on an agreement he had 
with her.

Judge Newman also ruled against the 
donor on a number of the donor’s constitu
tional claims. However, Judge Newman held 
that the artificial insemination statute does 
violate the due process clause of the U.S. 
Constitution, if the donor can establish that he 
and the mother agreed that he should have the 
rights and responsibilities of fatherhood and 
that in reliance on this agreement he donated 
his semen. Judge Newman cited a case 
decided by the United States Supreme Court, 
in which the Court held that a state statute (in 
a case in which the child was conceived by 
sexual intercourse) could not bar biological 
fathers from asserting the rights and 
responsibilities of fatherhood. Judge Newman 
reasoned that the donor in this case had a 
biological connection with thè mother’s child, 
although it was a result of artifical insemina
tion rather than sexual intercourse. A father 
who makes efforts to assert the rights and 
responsibilities of fatherhood must be given 
the opportunity to do this.

Judge Mary Deits wrote a concurring 
opinion. She agreed with Judge Newman that 
the donor should have an opportunity to prove 
in a trial that the parties had an agreement as 
to his rights and responsibilities. However, 
her reason was different.

Judge Deits reasoned that the donor in this 
case was not a “donor” within the meaning of 
the Oregon statute. She believed that the 
Oregon statute was not intended to apply to 
“this unique fact situation[!J” She believed 
that the artificial insemination statute was 
only intended to apply to women who go 
through a licensed physician, and that the 
purpose of the statute was to establish a legal 
obligation for a husband to support a child 
bom to his wife by means of artificial 
insemination and to relieve the sperm donor 
and child of any rights or obligations towards 
one another when neither the donor nor the 
mother intended that the donor be the legal 
father. According to Judge Deits, the only 
difference between the known donor in this 
case and one involving an ordinary out-of- 
wedlock pregnancy is that the mother and 
donor did not engage in intercourse. She did 
not consider that to be a significant factor.
She also felt that a donor is a person who 
makes an unconditional, no-strings-attached 
donation, and that that did not occur in this 
case. In her view, if the donor established that 
an agreement existed between the mother and

himself, she would hold it enforceable.
Presiding Judge William Richardson wrote 

the dissenting opinion in the case. Judge 
Richardson agreed with Judge Newman’s 
reasoning, except that Judge Richardson did 
not believe that the statute was unconstitu
tional. Judge Richardson noted that the cases 
that Judge Newman relied on to hold the 
Oregon statute unconstitutional involved 
children who were conceived through sexual 
intercourse. Judge Richardson felt that the 
state had a substantial and compelling interest 
in regulating artificial insemination, and that 
this was a different situation than conception 
by sexual intercourse. Judge Richardson 
noted the flaw in Judge Newman’s reasoning: 
that is, that an anonymous donor who had 
second thoughts could obtain the mother’s 
identity and institute a filiation proceeding 
under the due process clause. Judge 
Richardson felt that the Oregon artificial 
insemination statute contemplated that the 
ultimate relationship between the child and 
the parties needed to be defined before the 
child was conceived and that the need to 
assure stability of all the parties’ lives in the 
aftermath of those decisions required that the 
artificial insemination statute be upheld.
Judge Richardson would have denied the 
father any paternity rights.

Because of the conflicting opinions issued 
by each of the judges in this case, the 
implications for single women engaged in 
artificial insemination remain unclear. 
However, it would appear from the reasoning 
expressed by all the judges that the parties 
who had a contract prior to the sperm 
donation that provided that the donor was to 
have no rights with respect to the child, 
should be protected. The opinions do not 
guarantee this, because this was not the issue 
before the judges, and they always have the 
right to decide this issue differently later when 
they are confronted with that fact 
circumstance.

One encouraging feature of the opinions is 
that two of the three judges (Judge Newman 
and Judge Richardson) believe that the 
artificial insemination statutes intend to cut 
off paternity claims on inseminations that 
occur without doctor supervision and on 
inseminations of unmarried women. Judge 
Deits’ opinion is the most alarming, because 
she seems to interpret the statute to apply only 
to women who go through a doctor and 
indicates that the statute’s purpose is to 
protect married women.

Women who are considering artificial 
insemination without the supervision of a 
doctor, or who are considering artificial 
insemination under a doctor’s supervision 
with a known donor, should talk to an 
attorney prior to the insemination in order to 
best protect themselves. ▼

Cynthia Cumfer is an attorney in private 
practice with offices located in 

downtown Portland.
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