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[From the New York Times of Jan. 13th, 18%,]
E LAW WHICH DETERMINES THE
RIGHTS OF THE NORTHERN PACIFIC
RAILROAD COMPANY TO ITS LAND
GRANT,

I beg to submit to your readers the following

Eatement in relation o the land prant of o
i it in reintion | ¢ lang prant of e

orthern Pacific Railroad Company, This cor-
oration was created and its land grant conferred
act of Congress (13 Statutes at Large, page
65), containing the following provisions of the
iarter: 1
"8ke. 8, And be it further enacted, That there be
d heraby is, granted to the Northern PacificRail-
oad Comptny, its successors and aseigns, for the
urpons of aiding in the construetion of said railrond
nd telersaph line to the Muoifle const, and to secure
ho #afe and spoody tramsportation of the malls,
kroope, munitions of war, and public stores, over the
pute of said line of railway, every allornate seetion
publio lands, not mineral, designated by odd num-
s to the amount of 20 alternate sections e r mile,
n osch side of snid railroad line, na said company
may adopt, through the Territorios of the United
States, and 10 alternato seotions of land per mile on
oh slde of sald rallrond whenever it passes through
ny Btate, ® ©° ©
“8ke. 0, And be 1t further enacted, That the
United Btates make the sevornl conditional grants
in, and that the said Northern Puacific Railroad
pjompany sccept the same,upon the further cundi-
Hons that1f thesaid company make any breach of
e conditions horeof, and allow the samo to continue
r upward of one year,then in suoh cuse, at any
me herelifter, the United States, by its Congress,
do any and all, aots and things which may be
dful and necessary to lpsure n speedy complotion
the said road.”
The power or right reserved by Congress to
er, amend or repeal the charter is as follows:
“8ro. 20, And be (¢ further enacted, That the bet-
to socomplish the ohject of thin aot, numely, to
omote the publie interest and welfure by the son-
otion of said railroad and telegraph line, and
wing the same in working order, and to secure to
Government at all times (but partioularly in time
war) the use and benefita of the same for postal,
litary kad other purposes, Congres may at mny
ims, baving due regard for the rights of said North-
In Pacific Railrond Company, add to, alter, amend
f repoal this aet-"
This charter is & contract between the United
es and the railroad company, and is (o be
bated and construed by the same rules that gov-
contracts between privale persons, except
ly that with respect 1o the subject-matter of the
t—that is to say, in ascertaining what is
ted and what is excepled—it will be con-
rued in favor of the Government and against the
npany.
The grant to the Northern Pacific Railroad
ompany was an absolule grant in prasenfi,—
the supreme . power of disposing of the public
inds vests solely in Congress, and ifs grants con-
the highest title. In such cases the title does
ot depend on and is not conveyed by a patent,
ough for convenience in the Land Office and as
matter of fecord evidence a patent is usually
ovided lor and issued,
That the language of this act operated as a
Jresent grant is no new doctrine, as some imagine.
was held by the Supreme Court of the United
ates in 1817, in the case of Rutherford against
reen's hieirs, in the unanimous decision of the
purt, delivered by Chief-Justice Marshall, and it
s ever since been adhered to by that high tribu-
| in numerous cases and without any excep-

Ina case decided in 187y (92 United States

Supreme Court Reports, page 741) the court
says: ' “There be and is hereby granted’ are
words of absolute donation, and Import a grant
in preesenti,  This Court has held that (hey can
have no other meaning, and the land department,
on this interpretation of them, has uniformly ad-
ministered every previous similar grant." The
Court was unanimous on this point; for, in the
dissenting opinion (on another branch of the case)
the non-concurring Judges say: “These wonls
were sufficiently comprehensive to pass whatever
interest the United States possessed in the lands,”

It does not, in the slightest degree, militate
against (he force of the law that the same Courl
held in other cases that grants containing such
language did not operate as present grants, be-
cause in those grants Congress expressly enacted
that the title should not vest until the perform:
ance of certain conditions.

It is now a matter of no importance whal was
the time specified by Congress in variows amend-
ments of the charter for the construction and com-
pletion of the Northern Pacific Railroad, for it is
admitted that that time has now expired, Hut il
is important to consider what are the conseqquences
of failure to complete the road within the time.

It follows from what has already been said,
namely that the grant was a grant /v proesenti
{and to the-same effect are the decisions of the
Supreme Court), tha! the construction and com:
pletion of the rond are conditions subsequent, —
And, notwithstanding a failure to perform the
conditions within the time specificd, the title to
the lands remain unimpaired in the grantee until
Congress sees fit to enforce n forfeiture on thit
ground, (21 Wallace, United States Supreme
Court Reports, page 61.) Until then the right,
title or estate granted remains in the grantee as
completely as it ever existed before breach of the
condition, without any impairment of its original
qualities or incidents,

But in the grant to the Noithern Pacihe Kail-
road Company there is (not only o provision for
a reversion to the United States, It there i5) a
clear declaration by Congress that the Jands
granted are absolutely appropriated o the com-
pletion of the rond. Sections g and 20 of the
charter, above quoted, show an express intention
of Congress to muke an irrevocable grant of the
Iands embraced within its limits for the purpose
of the construction and cowpletion of the wad,
and 1o pledge the good faith of the United States
that the road shall be completed, Tt is a well:
established principle of law that wheu the grantor
manifests, in the grant, an inlention not to enforee
his right of entry upon comdition Laoken, the
lands do not revert,  Nevertheless, Congress did
not leave itsell without remedy, for if the grantee
prove faithless or incompetent, “the United States,
by its Congress, may do any and all actv and
things which may be necessary to insure & speedy
completion of the road,” byt cannot divert the
granted lands to any other purpose.

CONGRESSIONAL AND EXECUTIVE ACTS,

By the joint resolutions of Cobgres approved
May 9, 1866, and July 1, 1868, the rom! was 1o
be completed by the gth of fuly, 1879, and a
year was then to elapse before the company could
be held in default. For the purpose of giving
assurances Lo capitalists and othen who might not
have knowledge of the terms of the grant, the
company applied to the last two Congresses for

an extension of the time specified lor the comple-
tion of the road, The committees of cach house
reported favorably, and the bills passed the Sen.
ate, but for want of time were not reached on the
calender of the House of Representatives, the
rules of that body requiring a twosthinds vote to
take up the bill out of regular order. But in

every instance when Lhe allempt was minde i ad
a majority in its favor,

In May, 1870, the company filed in the De.
ment of the Interior a wap of the amended
ine of genernl route of the branch in Washington
Territory. This was referied by the Secretary,
Mr, Schurs, to the Commissioner of the General
Land Ofhee for his views as to whether any rea-
son existed agoinst the proposed c"llﬁl- The
Commissioner, Gen, Willlamson, replied that the
best interests of the public would be served by
the change, but suggested the questions:  Finst,
Had the grant to the company lapsed by reason
of the failure of the company to perform certain
acts within the time specified ? and, second, if it
has so lnpscd; can the department recognite any
ncts by the company looking to the inltiation of
new rigghts or the enlargement of old onex?

These questions were considered by the Secre-
tary and t‘ue then Assistant Attorney-General for
the department, who were aboul to decide both
questions against the company, when the com-
pany, insisting on its legal rights, requested
that the questions should be submitied to the
Attorney-General.  ‘This was done, and Gen-
eral Devens, now on the bench of the Sy
Court of Massachusetts, decided that the time
specified for the completion of (he road woukl
not expire until July 4th, 18793 and, further, that
if such were not the true construction of the vari-
ons provisions of the acts of C it must be
held that until Congress takes steps to declare o
forfeiture of the grant it remains in full force and
effect § and that in either event the grant to-day
must be held 1o be the same ax it existed dh the day
when it was made and accepted by the company,
11ad it not been for the adyerse views of Secretary
Schurz and Assistant  Attorney-General  Marble,
the. matter would not have been urged by the
company to be submitted 1o the Attorney-General,

A similar question to the last was allerward con.
sidered by Uen, Devens in the case of the Atlantic
aml Pacitic Railroad Company of its application to
the Seeretary of (he Interior for the appointment
ol Commimioners by the President 1o examine a
completed section of its roud,  In that case Sec
retary Behurz seems 1o have of his own motion
reqiested the opinion of the Attorney General as
to the powst gnd duty of the Executive in the
premises.  The Attorney.General held, in  his
upiniun rendered Oct, 26, 1880, that the grant
wits i present grant; that the conditions were con-
ditioms sbsequents that the grant had not been
furfeited by failure to bulld the road within the
time specilied, no action by reason of such fallure
having been taken by suthority of € and
that even if it be treated ax one liable 1 Lure,
the company has still » 'lt' 1o proceed (o con-
strict the yoad, and it is the duty of the Execu-
tive Department to give it the benefit of the grant.
(Opinions of Aumuf-(imnl. vol. 16, p. §70).
The grant to the Atlantic and Pacific is
idemtical in terms with that to the Northern Paci.
fie Company. These decisions are not only in
conformity to the commaon law, bt are strictly in
acconlance with the anlroken serdes of decisions
of the Supreme Court,

In tho years 1875 aml 1874, Vrenident Cioant
approved 530 miles of the Northem Pacific Kail.
mad, In 1880, President Hayes l.p;:::cd )
miles, and in November and December, 1851,

President Aribur apy | j25miles.  Before ap-
P the roport 'J the l.'upmnb-hntn wha ex.
amined 100 miles of the road in Dakota and Mon.
tana Tenilories, President Arthur subaitted the
matter 1o the Acting Attorney-General, Mr. Phil.
lips, who, on the 17th of “Noveinber last, recom-
mended the approval by (he President of the re-
poit of the Commissioners and the lssoe of patents
to the C for the ﬂaud lands co-terminum
with the sectlons of the road.
GEORGE GRAY.
No. 2 Nossay Street, New York.




