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Klamath
Basin water
‘takings’
appeal
denied

By HOLLY DILLEMUTH
For Capital Press

The U.S. Court of
Appeals for the Federal Cir-
cuit has denied an appeal
by Klamath Basin farmers
and ranchers whose water
deliveries were halted by the
Bureau of Reclamation in
2001.

The original lawsuit, a
claim filed in 2001 against
the U.S. government, sought
$28 million for the shut-
off, which was prompted
by concerns about drought
impacts on the threatened
coho salmon and endan-
gered Lost River and short-
nose suckers.

The farmers and ranch-
ers argued the shutoff was
an unconstitutional govern-
ment “taking” of their water.

In 2017, the Federal
Claims Court denied the
claim, ruling the shutoff
wasn’t a government seizure
because several native tribes
held senior water rights.

These in-stream tribal
water rights entitle them “to
prevent other appropriators
from depleting the flows of
the Klamath River below
levels required to support
the fish they take in exer-
cise of their treaty rights,”
according to the 2017 ruling.

The appeals court agreed.

“We therefore see no
error in the court’s hold-
ing that Bureau of Reclama-
tion’s action in temporarily
halting deliveries of Klam-
ath Project water in 2001
did not constitute a taking
of appellants’ property,”
the appeals court said in an
opinion issued Thursday.

The appeals court found
that Reclamation’s actions
to comply with the ESA
and to protect tribal water
resources were “one and the
same.”

The appeal cost Klam-
ath Basin irrigation districts
within the Klamath Water
Users Association $75,000.

If the court had reversed
the decision, farmers and
ranchers would have been
compensated for the taking
of water.

“It was never about the
money,” said Gary Wright,
former president of the
Klamath Water Users Asso-
ciation, in a news release. “It
has always been about the
future of our families and
our community.”

Paul Simmons, execu-
tive director of the Klam-
ath Water Users Associ-
ation, said that the lower
court had acknowledged that
many landowners within
the Klamath Project have a
property interest in the water
that is protected by the Fifth
Amendment.

Simmons also said a
lower court recognized the
the serious nature of the
impacts to the agricultural
community from events in
2001.

Nathan Ratliff, an attor-
ney in Klamath Falls coor-
dinating efforts on the case,
laid out concerns with the
outcome in a news release.

“It 1is extremely dis-
appointing,” Ratliff said.
“There are fundamental
principles of western water
law and water rights adju-
dication and administration
that we just do not believe
sunk in with the court. And
the idea that federal agen-
cies can make administra-
tive determinations of water
rights that bind some people
and not others raises serious
due process questions.”

Simmons said the water
users who filed the case
will make any decisions
about whether to appeal the
ruling.

“The alternatives for any
further review consist of fil-
ing a petition for reconsid-
eration with the same court
or asking the U.S. Supreme
Court to review the deci-
sion,” Simmons said in a
news release. “The plain-
tiffs will no doubt evalu-
ate the decision more care-
fully and consider their
options.”

Farm groups urge Supreme Court against
expanding Clean Water Act liability

By MATEUSZ PERKOWSKI
(apital Press

Agricultural groups fear
that farmers nationwide will
face increased Clean Water
Act liabilities if the U.S.
Supreme Court upholds an
environmentalist victory in
a lawsuit over wastewater
treatment.

On Nov. 6, the nation’s
highest court heard oral
arguments in the legal dis-
pute over a facility in
Hawaii that injects treated
wastewater into the ground.

Last year, the 9th U.S.
Circuit Court of Appeals
ruled that the treatment
plant owned by Maui
County was required to
obtain a Clean Water Act
permit even though it didn’t
discharge directly from a
“point source” into a navi-
gable waterway.

The treatment plant was
still required to obtain such
a permit because the pol-
lutants eventually seep into
navigable water and can be
traced back to the facility’s
injection wells in more than
minimal quantities, accord-
ing to the 9th Circuit.

While the case pertains
to a wastewater treatment
plant, agricultural organi-
zations argue the 9th Cir-
cuit ruling will effectively

require farms and ranches
that were traditionally con-
sidered “non-point sources”
of pollution to obtain
National ~Pollutant  Dis-
charge Elimination System
permits or face lawsuits and
penalties.

The American Farm
Bureau Federation, National
Cattlemen’s Beef Associ-
ation, Family Farm Alli-
ance and several other orga-
nizations claim that under
the 9th Circuit’s opinion,
farmers would be regulated
under the federal law if they
apply fertilizers and pesti-

U.S. Supreme Court
The U.S. Supreme Court heard oral arguments on Nov.
6 in a case that agriculture groups fear may expand
Clean Water Act liabilities for farmers.

cides to land that eventually
leak into groundwater.

“Ordinary farmers and
ranchers would be unable
to undertake the most basic
agricultural activities with-
out risking crushing fines or
assuming the often unman-
ageable cost and prohibi-
tively long delays associ-
ated with obtaining NPDES
permits,” the groups said in
a court brief.

During the oral argu-
ments, Supreme Court jus-
tices asked questions prob-
ing the more extreme
outcomes possible under

differing interpretations of
the Clean Water Act.

“So what happens if you
just take the pipe and you
decide what we’ll do is we’re
going to end the pipe 35 feet
from the river or from the
ocean or something?” asked
Associate Justice Stephen
Breyer. “Now you know
perfectly well that it’ll drip
down into the ground and
it’ll be carried out into the
navigable water.”

Elbert Lin, attorney for
Maui County, said that if
the pollutants first flowed
into the groundwater, then
they’d be regulated under
non-point source man-
agement programs that
are overused by state
governments.

Breyer responded
that this approach would
amount to “an absolute road
map for people who want to
avoid the point source regu-
lation” and that he’s looking
for “a standard that will pre-
vent evasion.”

The federal government,
which sided with Maui
County’s interpretation,
doesn’t believe the scenario
in which pollutants “will
travel through two inches
of groundwater but won’t
travel over land doesn’t
seem realistic,” said Mal-
colm Stewart, deputy solic-

itor general for the U.S.
Department of Justice.

Stewart acknowledged,
however, that an under-
ground pipe releasing pol-
lutants wouldn’t be regu-
lated as a point source under
the government’s interpre-
tation, since the law distin-
guishes between ways that
pollutants enter the water.

“And so, for example, if
you apply fertilizer to your
lawn and a rainstorm comes
and the fertilizer is washed
into a nearby river, the con-
traption that you use to
apply the fertilizer might fit
the statutory definition of a
point source, but that would
still be treated as non-point
source pollution,” he said.

The plaintiffs in the
underlying  lawsuit —
Hawaii  Wildlife  Fund,
Sierra Club-Maui Group,
Surfrider Foundation and
West Maui Preservation
Association — maintained
that pollutants don’t need
to flow directly into water-
ways to be regulated as
point sources.

“When you buy grocer-
ies, you say they came from
the store, not from your car,
even though that’s the last
place they were before they
entered your house,” said
David Henkin, attorney for
the environmental groups.

Large dairy heifer feedlot proposed at Burns

The Oregon Department of Agri-
culture through Dec. 21 will take
comment on Silver Sage Farms
LLC’s plan to build and operate a
2,000-head dairy heifer feedlot in

Burns.

Chris Eggert of Tualatin pro-
poses Silver Sage Heifer Ranch
at 28870 Weaver Springs Road,
Burns. The department said in a
public-participation notice that it

quality.

proposes to issue a Confined Ani-
mal Feeding Operation registra-
tion under a National Pollutant Dis-
charge Elimination System general
permit that regulates manure, litter
and process waste to protect water

Eggert said it would be a new
facility. He would not elaborate.

A nutrient management plan
included in application materials

says Silver Sage would dehydrate
manure and use it as bedding in
pens, or apply it to crops when heif-
ers are on pasture.

Plans also call for a storm-run-
off lagoon, feedlot-adjacent ditches
not connected to surface water, and
berms and grass strips around pens.
The 6,092-acre site includes 4,027
acres of cropland.

A hearing is scheduled from 2

to 4 p.m. Dec. 16 at Harney Edu-
cation Service District, 25 Fairview
Heights, Burns.
Comments
ted by mail to William Matthews
of the state Agriculture Depart-
ment’s CAFO program, 635 Cap-
itol St. N.E., Salem, Ore., 97301,
by email at
state.or.us or by fax at 503-986-
4730.

can be submit-

wmatthews@oda.

MEDIA RELEASE
November 20, 2019

Columbia-Snake River Irrigators Association

The circumstances created by the Columbia-Snake River ESA litigation compel the
Columbia-Snake River Irrigators Association (CSRIA) to development a Risk Mitigation
Response Alternative, to protect Irrigation Sector assets from the adverse economic
impacts that would be caused by Lower Snake River dam breaching and project pool
The Irrigation Sector assets are real, and dam breaching or pool
drawdown actions would critically impair pump station capabilities, agricultural
production, and on-site processing operations. All of these direct economic impacts
would have to be addressed under a responsible and market-based mitigation

drawdowns.

strateqgy.

e The Columbia River System Operation (CRSO) agencies’ EIS is required to
identify appropriate mitigation measures, taking into account associated risks
and liability. Per Washington Governor Jay Inslee’s direction and legislative
funding, the state study addressing dam breaching impacts should fully

Risk Mitigation Response Alternative

Irrigation Sector Direct Economic Impacts
Under Lower Snhake River Dam Breaching/Drawdown Actions

consider all Irrigation Sector impacts and viable mitigation strategies.

e Mitigation measures
distribution and

land assets,

determinations for willingness-to pay.

e The direct economic impacts must be defined based on market asset values
The dam breaching-pool drawdown actions
“distressed asset value” that must be the foundation for

for the irrigated land impacts.
would create a

incorporate direct net value changes to water
predicated on observable,

ElS/State study impacts and mitigation compensation.

e The primary Irrigation Sector impacts can be measured through recent asset-

based market transactions and the market perception toward risks associated
The asset market reflects the private,
corporate, and institutional entities that have made recent market purchases,

with

“distressed asset values.”

and those who have an ability to expand farming asset operations.

e The risk mitigation response alternative includes obligations by the Irrigation
Sector and a capital repayment structure that equitably assigns mitigation
costs. The Bonneville Power Administration (BPA) and Washington State will
be responsible for up-front mitigation payments.

(@)

impacts (90,640 acres).

instruments:

e Receiving the Risk Mitigation compensation, the Irrigation Sector will be

O

including John Day Pool impacts.

responsible for impacts.

The CSRIA is prepared to discuss the Risk Mitigation Response Alternative with the
CRSO agency leadership, and Governor Inslee’s Office (see CSRIA White Paper

Review, CSRIA.org).

The distressed asset capital value amounts to about $446 to
$622 million for Ice Harbor/Upper McNary Pool Irrigation Sector

The combined BPA and WA State annual debt service would be
about $24-$37 Million; for Ice Harbor/Upper McNary Pool, not

For Further Information: 509-783-1623

market-based

Using long-term debt
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