h .

Mt; of law lavolyed o the opin- 1o an ‘exercise of the power conferrad,
_handed down by Circult, Judge have been observd™
Wﬁ. last Saturday -afternocon

~In the case of Towns vs. Klumath

- deallng lrltll the Bixth street paving mnty. supra, the supreme court of

© quewtipn, are set forth In the append-

e excerfis from the opinlon fimelf:

‘this state in its opinlon says:
“The case of Norithern Pucific Ter-

‘The procesdinga of (he eity cout mipal company ve. elty of Portland,
«ll pslative to the lmprowxment of 14 Gre. 24, Is not in point here be-
Sixth street and certified to this cOU™t cyuge §t nvolves the valldity of the
. show that = meeéting of the couneil proceedings of the common counell of

was held on tha 17th dsy of June, !
1910, at which time & resolution was
appointing
Counellman ‘A V. Andrews, Bernard '

adopted by thy eguncll

Yogsdon and G, T. Floning, commis-

sloners and authorizlog and requiring

"'safd commissioers “without uunred,’
mnble d-lu to ‘make & report n
—tuw a2 N e awy
sot Torth the following: Flr!t, the |
‘bounds of the district to be benefited’
or affected by the fmprovement, Sec-

ond, the character and description of

Ahe lunmnmm proposed.  Third,
t'lll estimated cost of the proposed im-
- provement. Fourth, an estimate of the '
wvalpafion and extent. if any. of the
benefits to be derived by each eapar-
ate lot or truct of sald property by

. reanon of anld improyement and the

'lm of the owner or repuled owner
of each geparate lob or tract within
. sald distriet”

That thereafter two of sald com-
missloners. towlt: A V. Andrews and

corder thelr ropm't (1] nuuh comm |-

. m

1t ls contended by ;mml for the

 plaintiffs that the proceedings of the

mll of the city In ‘the matter of
the Improvement of this street aré
vald, among other grounds for the rea-
won that the report gshould have been

made by all the three commissioners
and that a report made by two mm'l

the ¢ity of Portland in appropriating
private property for the purpose of
opening and establishing u streat aml
as sald by the writer of the opinlon,
in a subsequent cage (Bewley  vs,
 Graws, 17 Ore, 274) "the common
conncll “eannot be sald o be a courty
in lny unu of that term but it has

- - H-—l-‘n.l na‘-ﬂ“
Ltl“l.l .p.-‘auu— D

i conferved upon i, to Jay out and wid-
en streets, etc., which It may exerclss
by complying with the charter'"

{ Tt lu contended however, by counsel
for the defendants that the making of
tho mport is slmply for the purpose
of advising the members of the caun-
. ¢ll whether or not 1t 1s advisable to
i Improve the strest and therefore the
making of tha report ls not ;lurll-
dietional.

‘We cannot accede to this contentlon,
In the fArst place subdivision 9 of see-
tlon 95 of the charter of the city of
La Grands above quoted provides that
the counefl “ghall” appolnt threx com-

|, G. 7. Fleming, fled with the clty re- missloners who “shall make an exam-

fnation of all property upon which
,uld assceament is to be levied as (o
the vaination snd extent, if any of
the bensfits to ba derived by sald
property by rveadon of sald Improve-
ments.” This subdivision of asction
46 further provides that the commis-
sloners shall make their report to
the councll in writing and that befors
nn pasesament g levied that the coun-

.er. although & majority, doeg cil shall give notice to the respective

'lot mmplr with the charter of tha

It in well settled In this state that
in the matter of nssesslng property
for street improvements (hat the char-
fnr provislons musl be strietly fol-
lowed, Smith ve, Minto, 30 Ore., 351,
Applegats vu. city of Portland, 58 Ore.
BG4, and that compllaocs with the
charter provislons and requirements
‘must appear from an Inspection of the
revord, Applegats va. elty of Portland
supris, Northern  Pacific  Terminal
company va, ¢lty of Portland, 14 Ore
24, Towns vs. Klamath county, 33
Ore, 266, In the case of Smith ve
Minto, supra, thé supreme court of
this atate In its opinion says:

*The power of a city counell In the
matter of street Improvements lg o
gpecially delegated authority and s
ncts are legnl only when In strict con-
formity with the anthority conferred,”

Algo In the case of Applegate vs,
-clty of Portland, 68 Ora., 642, thr gu-
préme court of this stote in its opin-
Ton ways:

“An attempt on the part of muniel-
pil authority to subject private prop-
#rty to the burden of san assessment
for & jocal lmprovement 1s a procesd-
fug In Invitum to uphold which agalns:
divect attack, It must appear from an
Inspiction of the record of the tribun-
al that the atatutory  requlreamencs
preseribed as a condlilof vrecadent

propéerty owners to be affiected by the
{ proposed lmprovement that the coun-
ell will at a designated time meet and
gonsider the proposed Jevy and grant-
ing to any person feeling aggrieved, a
hearing before sald councll. If the
position of counsel for the defandants
Is correct that In the adoptlon of the
new charter that Ordinance No, 4
peries of 1883 which provided for o
notice to tha property ownera of any
propogsd improvement of a strast
might be defeated by a remonsirance
pigned by two-thirds of the ubutting
properiy owners, was repealed by Im-
plieation then the above provision is
the only provision that provides for
any notleds to the propérty owners of
the special assessment for street Im-
provements and glving him an oppor-
tunity toobject, Tt ls well settled that
in the matter of street lmprovements
by special assessment that the proper-
ty owner must be given an opportun-

ity at some time durlng the procesd-
ings and prior to the finnl asgessment
to obhfsel, Furthermorve, subdivigion
nine of sectlon 36 after providing that
three commiasioners shull ba appolnt-
ed and that they shall make thelr re-
port to the councll and that the coan-
councll shall give notlce to the prop-
erty owners interosted that ot 4 des-
fenated time it -will ‘consider the pro-

i posed levy and hear objections there-
 to also provides “After a compliance
'|lll this subdivigion, the &ounen

Orqnse.

-r‘r"J.
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illl of weather.” i

Mluimwmmmmm 1mnma upon mim-.* '
fsdiction to order the' making of such |

.mprovements.” Ohnrlr showing that
undar the terms of the charter Mseif
timt the making of t!u npan Is jur-
‘sdietional,

In ™e csse of Houck vs. ity of
Roseburg. 108 Pac. 186, Judge Eakin,
i rendering the opinian of tha eourt,
says: “The proceedings necessary to
jurisdiction are that the eounell, hav-
Ing determined to comstruct a sewes
at some designated loecatlon shall de-
clare by ordinance whether the cost
thereof shall be pasessed to tha prop-
erty directly benefitod, the sppoint-
ment of the council of disinterested
viewers who shall vlew the street and
locatlon of the propoodd sewer and
ascertaln and determine what proper-
ty Is directly benefited thereby and
the extent and proportion of such
banifits and publication by the recor-
der of the notice provided by lection
100 of the charter:”

Agiln it 1s contended by eounsel for
the defendants that a report signed
by two of the three commissloners is

The groal welght of authorlty ap-
phars to be against the defendants
upon this proposition, Hinckle vs.!

city of Mattoon, 48 N. B, %08, Mark-
ley'vs. Chicago, 48 N. B. 852, McChes-
ney vs., Paople, 35 N. B, 78. Hamil-
ton on Special Asséssments, See, 517.

In the case of Hrnckle vs. City of
Mattoon, supra, the supreme court of
Minols, In Its opinlon, says,

“There was no clalm ' or evidence
that ths report was mmde In writing
by§the three members of the commit-
tee, Tt wae signed by only two of
them and wag correctly set out in the
orlginal petition. It was the rule at
common law that ‘where a numher of
persons were intrusted 'with powers,
not of mere private confidence, hut In
soma respects of a general nature,
and all of thm are regularly assem-
bled, the majority will conclude the
minority nnd their act will be the act
of the whole. Under this view where
thres viewers were appointed by the
county court In a proceedings estab-
lishing a highway, It was held, that
where all were present and consulting
the majorlty might decide. Louk vs.
Milla, 15 Ilis., 258_. The ninth elanse
of sectlon one of chapter 131 of the
revised statutes provides ‘Words pur-
porting to glve a Jolnt authorily to
three or more public ofcers or other
persons shall be construed as giving
siich authorlty to a majority of such
officers or persons.' In the case of
public officers who constitute a cor-
poration, the rule goes furthar, and all
nesd not be present if there Is a quor-
um of majority for the transaction of
business. A committee appointed to
make an vstimate has none of the
qualities of such a corporation., and
hence does not come under the latter
rule; bat, when all are preseng and
consulting, a majority may degermin:
upon the estimate which ghall®be re-
ported as that of the committee, They
are required to report tholr netion in
writing to the clty councll and their
report Is the evidence af the action
taken by them under thelr appoint-
went, It 1s urged that the report need
not be signed, but we think that the
requiremsnt for a report In writing
implies that it must be signed by those
making it, and that a baper not signed
or authenticated In ‘any way by the
signatures of the committee would
not be a compliance with the statute,
Ag the report Is evidence of what the
commit'ae does, it should show tha
presencs of all, and If there is a dis-
agréeement or a mere majority report,
the fact should be brought to the no-
tice of the counell, according to the
usual practice, by the report, for the
nction of the council thereon, It s
true that In some cases, where a re-
port has besn signed by only two of
th persons authorized to aect, It
hn?‘been presumed that the third one
was present and consulting; but we
have not applled such a prsumption
in cases of this kind, In a direct pro-
ceeding to review the mdgment,”

Our own supreme court has never

passed directly upon the sufficiency of

‘s report slgned by two of the three

commissipnera. In the case of Beek-
man ve. Jackson county. 18 Ore. 288
Chief Justice Thayer in rendering the
oplnion of the court says, “The appel-
Iants counse]l complains in regard to
the sctlon of the county court in wet-
ting aslde the report of the first view-
ere and "appointing others In thelr
places. 1 think, however, that there
were mors grounds for complalnt
apainst the court in 11a acting upon

-‘ﬂo yiéew and report of the second

viewers us it appesars that only two of

them met and exbreised the authorlty

LA mmm mmm..omvm uo“‘
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the above opiniop was reférred to (n
the opinion in the case of Jones vs.
Polk couhty, 36 Cre. 635, 1n 37 Oye.
at page 94 the author says, “In laying
out of streats and roads where com-|
mlssioners have besn appolnied, they
must act a8 a body =nd Dot sepurate-
Iy and ltmmhatmcylum
board the remaining memboers enaot
act éven to make & report”

Also nt page 93 of the same work as
follows: “Under some of the statutes
it is held that a majority of the com-
misslonsrs or viewers can act in lay-
ing out the road, This (s, of course,
where the siatute expressly so pro-
vides or even where there is a general
statutz providing that majorities of
boards of this kind can act. Under
other atatutes it Is liald that when sev-
aral persons are authorized (o view a
road they must all deliberate and yiew
the proposed road, although a major-
ity may declde or make the report. un-
less the statute otherwise a:nrmly
provides”

Alen nawe GRR-9R Cve. wa hava the
following, “A report signed by only
two of the three commlssioners ap-
pointed Is nugatory.”

Pap: and Jones on Taxation by As-
sassment, a very modern work, in Vol.
2 at page 801 says, “Where less than
all may act, fuilure to give notice ta
one of the commisaloners so as g
enrble him to taks part in the pro-
ceedings, invalidates the proceedings.'

This notification to the other mem-
ber not acting and jolning in the re-
port must affrmatively appear from
tha record of the proceadings. Apple-

Pacific Terminal company vs. clty of
Portland, Towns vs, iKlamath county,
Hinkle vs. ecity of Mat!oon, supra. 1t
follows from the abova conclusions
that the 'writ should be sugtained and
the procéadings of the council of the
city of La Grande regarding the Im-
provement of glxth atreer annulled,

We have reached this conclusion
with a great deal of reluctance on ac-
count of the expense and trouble the
city has Incurred In attempting to
mnke this improvement.

Subdivision nine of section 35 of tha
char*er, however, contains ample pro-
vislons for re-nssessment of the prop-
erty baneﬂtt@d by this improvement.
It is as follows, “Ir any asssssment
lg set nalde by order of any court, tha
council may caus» a new ong to ba
made In like manner for the same
purpose, for the collection of the
amount so assessed,”

- W. KNOWLES.
Clreult Judge.

UNION STUDIES
HOAD MATTER

UNCERTAIN WHAT BUSINESS MEN
WILL DO ABOUT NEW LINE

Plan to Hanl Freight From Station by
Trucks, It Is Suld,
. ———
(Union Scout.)

From all reports that can be ledrn-
ed the C, R, of O, will have thelr new
{racks lald to Hot Lake within the
next ten days, but it Is understood
that regular traina will pot be pot oy
the new road for a month or so.

There |8 a move on foot among the
business men to have thelr freight
brought from the present depot {o the
clly In case the old road to the depot
Is abandoned, They say this method
will be used until a better means can
be afforded. There ia considerable talk
‘about bullding an electrlc road from
the present depol to the city In case
the old road I8 vacated and to form a
stoock company and extend the line up
Catherine creek to the timber belt, By
this means our city could have the
bonefit of saw mills affording a pay
roll that the city at present Is much
in need of.

The sentlment Is so strong about
abanfoning the old depot, that this
week G. W. Huffman is taking the gén-
timent of all business men who have
freight hauled from the O-W, ns to
glving him a contract for the hauling
of the same, It has been reported to
& Scout representative that the ma-
jority of the business men have ex-
pressed their desire to comtract with

L e e i Thigre
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near futare put on an up-to-date wak-
on o propetly ecarry all kinds of
trelght from the O. W. ddpot to the
city In n satisfactory manner.

The management of the railroad is
not saying what they will do In the
‘matier and It is hard to find out exact~
ly what thelr pressnt intentlons are,
excepiing that they are going to run
tralns to Hot Lake, As to when this
will be done and as to whether they
will abandon the old track or not.
nothlng 1s being sald by the manuags-
ment,

Thé bua;h between the manage-
ment and the citlzéns stems to be
widwming and as to just what both
partles will do In the mattes Is belny
watched with Interest. Thére are par-
tles here” who seem to not care where
the truck or dup'ol s, 80 long es they
can et good transportation service,
whils the business men s2em to be
unanimous In helding the present line
to the present depot on the O.-W,

LHICHULE 1 OPUEES A0E Ao 1) Cem
Monday.

Annua] champlonshlp tournament
of Women's Western Golf association
beging at Chicago.

Cpening of fall race meeting of the
Windsor (Ont) Falr Grounds ans
Driving Park association,

COpening of four days' horse show
at Ohlo state falr, Columbus,

Cricket contests between the Unit-
ed States and All-Canada tsams hﬁ
gln at Toronto, e

Colorado championship teonis; {6“
nament opens In Denver, '

Internailonal open tennls lcrumnt‘1
ment beging at Niaragara-ofi-the-Lake,
Ont. _

Southwestern Nebraska champlon=-
ship tennols tournament opens at Ara-
pahoe, Neb,

Allegheny Mountalna champlonship
tennis tournament opens at Cumber-
Iand, Mr,

“One Round™ Hogan va.
Langdon, 6 rounds, at Philadelphia.

Joe Coster vk “Kid" JuMan, .10
rounds at Syracuse, N. Y.

“Knockout"” Brown v, Willie Lewis
10 rounds. at New York city,

Tuesday.

O'pen[ng of Grand Clreuit race meat
ing at Readville, Mass,

Annual tournament of lows State
Chess assoclation opens In Cedar Rap-
1ds.

Corinthlan football tzam of Enginpd

gcheduled to play at Vancouver,.B. C. ||

. Wednesday, \
Cpening of annual regatta of the
Lake Yacht Racing assoclgtion at
Toronto. .
Elimination races (mmol- boat) to

select International Cup ders ba-
gin on Huntington Bay, Lakss -
Antusl banch show of yliming-

ton Kennel club, Wilminglon, Del.

Opening of horse show at Warren-
town, Va
Tommy Gary vs, Grover Hayes, 10
rounds, at Cleveland, O,

Matty Baldwin vs. Willle Rlitchey,
20 rounds, at San Franclsco

Thursday.

Annual , championship tournament
of Michigan Stats Golf league opens at
Grand Raplds,

Annual fall meet of the Maryland
'nitad Hunts opens at Pimlico.

Pal Moore vs. Tommy Murphy, 10
rounds, at New York city.

Friday.

Opening of the anhual natlonal ri-
fle tonrnament at Sea Girt. N. L

Opening of three-day automobile
race meet at Old Orchard Beach, Me.

.Jq’\-

Tommy |

Rellabllity run for truek of Chicago
Motor club at Chicago, |

Jimmy Clabby va. Mike Gibbons, 10
rounds, at Milwavkee,

Mickey ‘Sheridan ve. Freddle Dan-
e —L e T 4 S

ommg
show #t Lake ] t %

“Middle Mlmﬂemhdu& A.tL‘* >

uimmln; champlonships st
phia, §
Omnln; of annual fall golt mm..
ment st Hotel Del Monte, cqunm
‘Opening of tri-state champlouship
tennls tournament at Clnelnnatl.
Corinthian football team of England
‘scheduled to play at Y!cusﬂl. B.C.
Frank llom. of Httlburg. vs. Fred
Drummond] 20 rounds,  at m‘,ﬂ
England,

-t
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FOHR SALE.

Large tén room house on Slxth, close “

in. Renting for $30.00 which can eas-
Ily be increased to $756.00. Especially
adapted for housekeeping sultes. East
frontage. Nlee shade trees, cement
walks, lawn. Lot 80 by 110. Excellent
location for large apartment houss,
Basy terms, for further particulars ap-
ply to Geo, H. Currsy. 108 Elm street.
8-17-13¢

T:Sa{roy Hotel}

I_Eugomu PLAN |

The rooms are good and
Steam heated only one
block from depot

D. C. Brichoux,Pro .|

A Fresh Supply
of Fruits and
Vegetables

Just In

BANANAS
ORANGES
GRAPE FRUIT
PEACHES
WATER MELONS
CANTALOUPES
BLACKBERRIES
‘CABBAGE
'STRING BEANS
l'mnnm f
' ONIONS
'FRESH CORN
| SQUASH
CUCUMBERS

Royal Grocery
H. Pattison, Prop,
Not in the Association,

\
They Inee In front. Think what
that means—the clissic back—
eorrect polse—beantiful Mnes—
fase of adjustment with abso-
lute comfort. The proof Is In the
fitting

Mrs. Robert Pattison

Corsatlere.  Phane Rinek 7491,

AC

Al

HAVANQ HAND
| /o
NOTHING BETTER CAN BE MANuw TURED

AAR

CUBAN

’IA—-I-

1AL

HACK AND

Mr. Haffman for theé purpose of haul-

ing thelr freight in case the old line ;

is ﬂ

JEl
Nyl
LK

Huffman tells us that)

AMBULANCE

Uptown office Main 720
Residence phone Main 25

E. L. BUSSEY
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