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Tim Smith, left, a small business owner, and Kent Kullby, a city planner, discuss the voiding of their marriage license by the Oregon

Supreme Court.

University alumni challenge
Ballot Measure 36 outcome

Basic Rights Oregon claims the measure is illegal, and
is taking it to court with the help of volunteer attorneys

BY EMILY SMITH
NEWS REPORTER

Several University alumni are
among 22 Oregonians who filed a
complaint in Marion County on
Monday, challenging the legitimacy
of Measure 36, which was passed
last November prohibiting gay mar-
riage in Oregon.

Basic Rights Oregon, a gay rights
advocacy group, initiated the case
with the help of volunteer attor-
neys, recruiting 10 gay and lesbian
couples who were affected by Mea-
sure 36 and whom BRO officials
hoped would strengthen the com-
plaint, BRO Communications Direc-
tor Rebekah Kassell said.

According to BRO's Web site, “the
measure is illegal and should not
have been presented to
Oregon voters.”

Prosecuting Attorney Mark John-
son of Portland said Measure 36 is
unconstitutional because it makes
two amendments to the
constitution.

If a ballot measure contains more
than one amendment, Oregon’s
constitution states that each amend-
ment must be voted on separately.

He also said the process used to
change Oregon’s constitution was
inappropriate because the changes
were so sweeping that they should
qualify as a revision instead of an
amendment.

But Charles Fletcher, an assistant
attorney general defending the
measure, said voters only clarified
marriage law in the simple one sen-
tence proposition and didn’t
change it.

“There was no right to same-sex
marriage before Measure 36, and
there is no right to same-sex mar-

riage  after  Measure  36,”
Fletcher said.

Marion County Circuit Court
Judge Joseph Guimond is scheduled
to rule on the complaint by Nov. 1.
If he rules in favor of the plaintiffs,
the case will move to the appeals
court. If it succeeds there, it will be
forwarded to the Oregon Supreme
Court, Johnson said.

If the plaintiffs win, the amend-
ment will be stricken. Without the
amendment, the court might choose
to interpret the words “husband
and wife” in the constitution as gen-
der-neutral, Johnson said.

The complaint names Gov. Ted
Kulongoski as a defendant because
he was responsible for issuing a
proclamation declaring the measure
approved. When questioned about
the case on Tuesday afternoon, Ku-
longoski said he had not read the
complaint.

To plaintiffs Kent Kully and Tim
Smith, a victory would be a small
step toward the United States hon-
oring their marriage. The Eugene
couple was selected because of the
media coverage they received in
2004 as the first gay couple to be
married in Eugene and because of
the instrumental role they played in
starting the Domestic Partner Reg-
istry, Smith said. He and Kully at-
tended the hearing in Salem to lis-
ten to arguments about the case.

“They were splitting split hairs,"
said Smith. “But on some level they
were talking about my life.”

Smith believes that he and Kully
will eventually be able to wed legiti-
mately, although it may be a long
process. The couple of 14 years met
while they were both attending
graduate school at the University

in 1991.

Other plaintiffs include Dan
O’Neil and Steve Kenison of Bend,
who have been a couple for eight
years. Kenison has a health insur-
ance policy that won’t cover O’Neil,
who has “serious health issues,” ac-
cording to the BRO Web site.

The site also lists lesbian couple
Cristina Caravaca and Sandra
Naranjo, a University graduate, who
are putting off adopting another
baby until “they can be assured that
their family is protected.”

Becky Hanson and Kathy Flynn a
couple for 15 years who married in
Multnomah County last year, are
also plaintiffs in the case. Flynn is a
sergeant for the Eugene Police De-
partment, and if she were injured or
killed in the line of duty, Hanson
would not receive survivor benefits
under Measure 36. Hanson, also a
former University student, worked
for the EPD for 27 years before retir-
ing in 2003. The couple remains op-
timistic that someday gay couples
will enjoy the same rights as
straight couples, according to BRO’s
Web site.

The complaint also names as
plaintiffs two Oregon reverends
whose churches defend gay mar-
riage.

Canada, most of Europe and New
Zealand are more open to the issue
of gay marriage than the United
States, he said.

“The United States is way behind
the rest of the world,” Smith said.

Oregon was among the first states
where marriage licenses were is-
sued when Multnomah County
granted more than 3,000 licenses.
The state Supreme Court invalidat-
ed them, saying the county had no
authority to issue the licenses.
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The Associated Press contributed

to this report.
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